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I. INTRODUCTION

As with many of society’s “culture war” issues, the school voucher
debate has spawned a wide range of academic and popular literature, a
host of single-issue interest groups, and devoted grass-roots activism, al-
most all of which forcefully advocate unqualified acceptance or rejection
of vouchers. From the very beginning of the debate, there has been sur-
prisingly little middle ground. One of the founding fathers of the pro-
voucher camp is Terry Moe, who, along with his coauthor, John Chubb,
provided the academic manifesto of the modern voucher movement in
Politics, Markets and America’s Schools. The book’s publication in 1990
helped put vouchers on the political and intellectual radar in this country
through its revolutionary call for a complete reframing of school reform.

"What separated Politics, Markets and America’s Schools from pre-
vious entries in the school reform debate was the depth of its criticism
and breadth of its call for change. Chubb and Moe laid out a carefully
constructed indictment not ‘only of the performance of public schools,
but of the very structure of public education in this country. They con-
tended that “the specific kinds of democratic institutions by which
American public education has been governed for the last half century
appear to be incompatible with effective schooling.” By their own ad-
mission, their take on the “culpability of prevailing institutions [could]
not help being politically radical.”® According to Chubb and Moe, the
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institutional structure of public education in America prevents schools
from achieving excellence because “the most important prerequisite for
the emergence of effective school characteristics is school autonomy, es-
pecially from external bureaucratic influence.”

Their recommended solution was simple, but far-reaching: “public
authority must be put to use in creating a system that is almost entirely
beyond the reach of public authority.” Their chosen mechanism for do-
ing so was a system in which students could select any participating
school (including religious schools) in the state; that school would be
paid a “scholarship” for the student made up of local, state, and federal
funds in an amount to be determined by individual districts in conjunc-
tion with the state. Regulations would be minimal, and all students
would be eligible to participate.’” The crux of the proposed system was
the implementation of market principles. Chubb and Moe explained:

A market system is not built to enable the imposition of higher®
“order values on the schools, nor is it driven by a democratic struggle
to exercise public authority. Instead, the authority to make educa-
tional choices is radically decentralized to those most immediately
involved. Schools compete for the support of parents and students,
and parents and students are free to choose among schools. The
system is built around decentralization, competition, and choice.®

The revolutionary nature of their proposal was not lost on the au-
thors. “Taken seriously,” they conceded, “choice is not a system-
preserving reform. It is a revolutionary reform that introduces a new sys-
tem of public education.”

More than a decade has passed, and the voucher movement has
made tremendous strides. Voucher programs in Florida, Milwaukee, and
Cleveland have not only made school choice a reality for thousands of
school children, but have solidified vouchers’ prominence on the political
landscape. It is against this background that Moe has returned to survey
the scene for which he was, in significant part, responsible. The picture
he paints in Schools, Vouchers and the American Public is comprehensive
and sightful, but even more remarkable is his approach to the subject,
which offers important lessons for anyone engaged in the culture wars of
twenty-first century America.

II. REFRAMING THE VOUCHER DEBATE

The eleven-year interlude since the publication of Politics, Markets
and America’s Schools has produced a remarkable change in both tone
and substance in Moe’s thinking on vouchers. This is understandable,
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given that his previous work was, by necessity, a largely theoretical re-
casting of the way we think about school reform. In a sense, in 1990
Moe’s thoughts on choice were written on a blank slate, as the school
choice debate was just beginning. His current book benefits from years
in which school choice has become a fixture of academic debate and re-
form proposals, and has made an indelible mark on the public conscious-
ness. With this increasing prominence, vouchers have come under with-
ering criticism from academics, politicians, and the public. Unlike many
pioneers of social movements, Moe resists the temptation to become en-
trenched 1n a blind defense of his chosen cause. He readily acknowl-
edges the merits of the criticisms leveled against vouchers, and indeed his
new recommendations reflect the substance of those criticisms.

- That is not to suggest that Moe’s middle-ground approach stems
fmm some sort of contrived “split the difference” calculation. Rather, it
‘incorporates the wisdom reflected in the public’s opinion regarding pub-
lic education, private schools, and vouchers. In building a voucher policy
reflective of public opinion, Moe not only closes the gap between school
choice opponents and supporters, but he closes the gap between Ameri-
cans’ beliefs, values, and priorities, and the educational system under
which they live. In this regard, Moe’s book not only provides an impor-
tant contribution to the voucher debate, but also presents a workable
model for seemingly intractable rights-based conflicts in our legal cul-
ture.

A. The Polarized Voucher Debate

In sharp contrast to Moe’s work, the majority of entries in the ever-
expanding voucher debate acknowledge no middle ground, much less a
middle ground shaped by public opinion. Instead, the debate is por-
trayed as the clash of absolutes, with either end of the spectrum as the
only tenable positions. Pro-voucher forces appeal to the American ideal
of liberty, arguing that freedom of educational choice should not be re-
stricted to those who can afford it, especially when low-income students
are most in need of the means by which to escape their failing public
schools. Anti-voucher forces invoke the American ideal of equality, ar-
guing that our egalitarian democracy depends on universal public school-
ing to equip students with the tools of citizenship. Under this view,
vouchers would preclude the collective formation of citizens, exacerbat-
ing the stratification and segmentation of society in the process. De-
pending on which side of the struggle is making itself heard, vouchers
represent either the great savior of American education, or the irreversi-
ble demise of education as a collective societal endeavor. Every new
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study of student performance and anecdote of educational successes or
failures are enlisted in the anti-voucher or pro-voucher cause.®

Academia’s offerings on vouchers, while perhaps less brazen, are,
for the most part, just as firmly planted in the good versus evil mindset.
In one camp, vouchers are portrayed as “the primary civil nghts goal of
the millennium,” which will “deliver on the sacred promise of equal
educational opportunities for all of America’s school children.”® Allow-
ing some students to remain trapped in failing public schools due to their
inability to afford private school tuition is a glaring social injustice. Seen
in this light, those who oppose vouchers are essentially “insist[ing] that
poor children must continue to be thrown over the trench walls like so
much cannon fodder.”” When anti-voucher arguments are evaluated
against this background of educational liberty informed by social justice,
they are often dispatched with little substantive analysis.'?

The opposing camp takes a much different view. To voucher oppo-
nents, the story of failing public schools told by voucher supporters is
nothing more than “propaganda as history.”” Far from being the tool of
liberation for millions of disadvantaged students, “vouchers are merely
the latest in a long line of attempts by sectarian special interests to chan-
nel public money to church-related educational institutions.”** In this re-
gard, “[t]he primary beneficiaries of a voucher plan will be in the nearly
five million students already attending non-public schools and the reli-
gious bodies that sponsor those schools.”” Further, vouchers are written
off as threats to “community or collective responsibility,” as well-as “a
convenient rationale for failing to address racial oppression.” -

Even where the arguments are based on clear and accessible rea-
soning, one gets the sense that voucher supporters and opponents are
discussing entirely different subjects. Voucher supporters see an unjust
public school system that marginalizes religious belief and consigns poor,
predominantly minority students to inept schools from which they cannot
escape. To supporters, for example, the current educational regime’s
“imposition of burdens on religious belief, the drive toward homogeniza-
tion, and the undermining of minority religious views are illiberal, as well
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as unnecessary.”"” A religion-friendly resolution is impossible outside of
school choice because “[r]eligious equality cannot coexist with a gov-
ernmental monopoly that is designed to take children in their formative
years and assimilate them into a strictly secular educational culture.”®
Opposition to school choice “exacerbates the problem of an educational
system that has an inherent tendency to infringe on. ... religious exercise
rights.””
~  On the other side, voucher opponents dismiss the hope purportedly
offered by vouchers as “[t]hematic curriculums, faddish approaches, un-
tested innovations, and alternative staffing [which] can be implemented
with little accountability and few measures of success and effective-
ness.”® Voucher programs without stringent regulations prompt even
harsher criticism, as such programs are said to carry “inherent dangers of
perpetuating and increasing inequality of educational opportunity, par-
ticularly by class, under the seemingly neutral guise of choices by indi-
viduals.”® In the anti-voucher world, reform proposals are viewed
through the prism of equality, and vouchers are found wanting every
time. |
Both sides’ rhetoric® presents the American public with an unap-
pealing choice: embrace vouchers and forsake equality, or reject vouch-
ers and forsake liberty. By framing the debate in such stark terms, both
pro- and anti-voucher advocates have forced the public to disregard its
own deeply held beliefs before choosing a side. This unnecessary dis-
connection of public policy from public opinion ensures that victory by
either side in the voucher debate risks alienating many individuals from
the educational system, regardless of the form that system ultimately

takes.
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B Mae s Search for the Middle Ground

......

11:1 Schaals Vouchers fmd the Amencan Public, Moe offers a better
way. He shows that the voucher debate is not a winner- take-a[[match
between freedmn and equahty, and he does so by bringing the gubhc into
the center of the debate. Specifically, Moe relies on extensive survey
data to extract a discernible framework of public opinion ragardmg
vouchers from *l:he exl;ren:wst rhetoric of pro-voucher and antr—veucher i
advocacy“ The Ie.sult is a new course for vouchers that hkely assuages at
least some_ cntws’* fears while enhancing the viability of the voucher
_movemcnt, He ultlmately recommends vouchers not as a matter? ofabso-
lute entitlement, but as a reform measure to be pursued as the pnbhc'f__
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~duced b}’ social consensus. Make no mistake —Moe is still firn yin the @ |
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For example, in a nod to his own leanings, Moe recounts the famil-
iar litany of objections to vouchers, but does so in a reasonably objective
light, without veering into the realm of caricature. Not surprisingly, he
dispatches the objections with equally familiar, but not always entirely
convincing, rejoinders. This is almost a perfunctory exercise, however,
for Moe is merely providing the background for the heart of his analysis:
an in-depth analysis of the public’s views on vouchers, and an extrapola-
tion of those views into feasible policy proposals.

Moe readily acknowledges the conflict of long-held American val-
ues embodied in the voucher debate. It may seem surprising that Ameri-
can education has traditionally given short shrift to vouchers in light of
our “widely shared beliefs in personal freedom, markets, and limited
government,” but Moe recognizes that “libertarian values are just one
segment of the larger American value system,” which also includes
equality, justice, and democracy.” In light of such complexity, “even if
the public school system were a direct reflection of the underlying cul-
ture, it would probably not turn out to be a market-driven system that
minimizes the role of government.”® In other words, “[i]f the people
could have their way, the libertarians would be disappointed.””

That is only the first of many assertions Moe offers which run
counter to the conservative orthodoxy reflected in much of traditional
voucher advocacy. He also finds reasonable, for example, the public’s
risk-averse reluctance to vouchers, recognizing that “there are risks in-
volved in shifting wholesale from the traditional system to a voucher sys-
tem.”® More broadly, he recognizes that the traditional conservative or-
thodoxy is no longer as relevant as it once was. Politically, Moe
emphasizes, the future of vouchers lies with an unusual alliance of reli-
gious conservatives and the urban poor. This alliance is potent for a
number of reasons, not the least of which is the embarrassment it causes
to the liberal coalition opposing vouchers, which “finds itself defending
demonstrably bad inner-city school systems against demands for reform
by the very constituents it claims to represent—while these constituents,
for lack of any other option, are driven to seek support from new conser-
vative allies.””

Whatever groups end up carrying the banner for vouchers, they face
a formidable task in light of Moe’s recognition of a truth that often
escapes notice: ‘“Americans like the public school system.”™ In fact,
surveys over the years “provide strong, consistent evidence that the
American public looks more favorably on the public school system than
one might expect given the hypercritical perspective so widely shared by

25. Id at15-16.
26. Id. at16.

27. Id.

28. Id. at 270.
29. Id. at 34,

30. Id. at 345.
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elites.” = Most parents—especially public school parents— “are
reasonably satisfied with what they are getting overall, particularly on
academics.”” Indeed, “people express higher levels of sansfacuon the
closer the schools are to their own lives.”* -

Even apart from satisfaction with the public schools the voucher
movement is hampered by what Moe refers to as “public school ideol-
ogy,” which describes many Americans’ view of a public school system’
“as an expression of local democracy and a pillar of the local commu-
nity.”** Subscribers to this view “tend to regard as subversive any notion
that private schools should play a larger role in educating the nation’s
children.”” This mindset likely explains why two-thirds of Americans
say the public schools deserve support even when they are performing
poorly.* Moe acknowledges that Americans “are clearly not raw mate-
rial for a radical reform movement aimed at transforming the entire
school system.”’ Accordingly, the voucher movement “must, attract
support from a pubhc that is actually quite sympathetic to.the cmstmg |
system.””*®

That said, support for public schools should not be mlstaken for
unwavering devotion. Few believe that public schools are doing a terrific
job, and most think that there is considerable room for improvement.®
Moe’s findings reveal that Americans are dissatisfied with specific as-
pects of public schooling, most notably schools’ failure to provide equal
educational opportunities to low-income and minority students. -Further,
most Americans are relatively mssatxsﬁed with pubhc schmls for they
believe that private schools are superior.® -

In contrast to the revolutionary rhetoric of many vc}ucher advca—- |
cates, Moe concludes that “Americans are most likely to be comfortable
with a strategy of incremental change” in the use of vouchers.” Most ap-
pear to favor “beginning with smaller programs for needy children and
moving over time to a more inclusive system.”? And appeals to self-
interest will only go so far. Low-income parents from poorly performing
districts base their support of vouchers on personal interests, but other
segments of society tend to emphasize the broader social consequences.

As a result the mucher movement “can only succeed in its larger mis-
R R s

31. Id. at44.
32. Id at 345.
33. Id at45.
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38. Id. at 345.
39. Id. at55.
40. Id. at 346.
41. Id. at353.
42, Id. at 355.
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sion if it convinces Americans that vouchers are in the public interest.”™
To do so, Moe cautions, advocates must guard against the potential
drawbacks of vouchers that have been raised by opponents.* For exam-
ple, Moe acknowledges that “even among the less advantaged, the par-
ents most likely to go private are those who are better educated,” which
“threatens to create inequities, as the most motivated parents take great-
est advantage of the benefits of choice.” Compounding this trend, Moe
notes that “private schools may find these advantaged parents (and their
children) desirable, and may discriminate against poor and minority
families.”® To his credit, Moe does not brush off such criticism, but
rather reminds voucher advocates “to take them into account as they
think about the proper design of choice systems.”

In furtherance of this public interest, and undoubtedly to the con-
sternation of many voucher supporters, Moe finds that the public
strongly supports government regulation of private schools that partici-
pate in a voucher program. “By massive majorities, they support rules to
hold private schools accountable for quality education —through curricu-
lum and teacher-qualification requirements,” and even “regulations to
promote social equity by requiring private schools to admit all appli-
cants.”® Support for regulation of private schools participating 1n
voucher programs is strikingly high among private school parents as well
as public school parents, and voucher supporters as well as opponents.”
Moreover, it is not merely the less intrusive measures—such as teacher
certification requirements—that are favored. Sixty-one percent of
Americans believe that any school participating in a voucher program
should be required to admit all students who apply.”” And amazingly,
82% say that “religious schools should be required to admit students of
all religions on an equal basis.” Moe concedes that Americans, while
they favor competition and choice, “do not think good outcomes will
emerge automatically through the unfettered operation of the market.”

Not all of Moe’s findings flout conventional wisdom. For example,
he confirms that Americans “overwhelmingly believe that, if a voucher
system were adopted, religious schools should be included.”” The extent
of this belief is staggering: 79% think parents should be able to use

43. Id. at354.

44. Seeid. at 166.

45. Id

46. Id,

47. Id

48. Id. at 355.

49. Id. at 299-301.

50. Id. at302.

51. Id. at303.

52, Id. at 300. Moe is certainly not the first voucher advocate to call for government regulation
of participating private schools, see, e.g., JOSEPH F. VITERITTI, CHOOSING EQUALITY: SCHOOL
CHOICE, THE CONSTITUTION, AND CIVIL SOCIETY (1999), but his endorsement of regulation is striking
in light of his previous advocacy of market principles.

53. MOE, supra note 23, at 354.
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vouchers to attend religious schools, “while only 11 percent think the
choice should be restricted to nonreligious schools.”™ Among public
school parents, the percentage favoring inclusion of religious schools
rises to eighty-three.” The inclusion of religious schools is crucial to the
viability of voucher programs, of course, given that they enroll 85% of
private school students.*®

Religious schools’ practical importance, however, should not ob-
scure the broader lesson imparted by the survey data. The most power-
ful force behind the voucher movement is not religious, political, or ideo-
logical, but rather socioeconomic; put simply, “less-advantaged families
in low-performing districts want new options for their kids.”” This re-
quires a fundamental alteration of the traditional portrayal of the
voucher movement. Those who are most dissatisfied with public schools
are predominantly low-income, African American residents of low-
performing school districts.®® While members of the public who»su
vouchers and are informed about the relevant arguments are more el‘y
to be Republicans, “the uninformed (and far more numerous)” support-
ers of vouchers are more likely to be Democrats.”® And contrary to con-
ventional wisdom, he finds that supporters of racial diversity are more
likely to support vouchers.* Lo )

Moe’s conclusions have a myriad of strategic unphcatlons for the
school voucher movement. Foremost among them is the fact that
voucher supporters “need to resist the impulse to attack the public
school system, and instead promote voucher programs that are designed
to improve and contribute to the existing system rather than destroy or
privatize it.”" They also need to structure voucher programs to target
dlsadvantaged students “and to put explicit emphasis on equity and di-
versity” in clcrmg 50.” And any program that is to be politically viable
must “get away from free markets and embrace 2 regulated approach™ in
recognition of “the pubhc: s concern for accountability, falrness and eq-
uity.”® |

~ The persuasive authonty of Moe’s findings is enhanced by the rela-
tive stability of public opinion regardmg vouchers. In this regard, Moe
concludes that “outside of rare, exPenswe campalgns elites cannot ex-
pect to influencemass public opinion in a major way.”® This is based, in
turn, on three findings: first, that “the systematic manipulation of public

T T — ——
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56. Id. at 394.
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58. Id. at347.
59. Id. at 351.
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64. Id. at 358.
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opinion on a grand scale 1s very difficult and expenswe and neither elite
camp can afford to pursue this strategy (in a serious, sustained way) in
the normal course of affairs”;”® second, public opinion has not changed
very much 1n recent years despite both sides’ etforts to “get their mes-
sages out”;>® and third, when it comes to vouchers, “there is a certain core
to people’s thinking that is not so easily manipulated and ... will con-
tinue to shape their views over the long haul.””’

Moe sees a bright future for vouchers in American education, but
“[t]hey will turn out to be very different ... from the free-market ideal
that most traditionalists have long had in mind” because “the programs
will be regulated to ensure democratic accountability and promote social
equity.”® And as deeply rooted as vouchers might become, “the public
schools will not disappear or somehow be destroyed in the process,” for
the “policymakers who actually design the voucher programs . .. will fa-
vor designs that help the public schools to adapt, improve, and ultimately
prosper.”®” Whether Moe’s rosy prognosis comes to fruition is, to a cer-
tain extent, beside the point. Much more crucial is the fact that Moe, one
of the pioneers of the modern school voucher movement, has planted the
movement’s flag firmly on the middle ground.

III. THE CULTURE WARS AND PUBLIC OPINION

Just as the voucher debate pits liberty against equality, many issues
in our “culture wars” are portrayed as the unyielding clash of absolutes.
Whenever these debates are framed as all-or-nothing battles in which
one side’s deeply held values will be disregarded, proponents of views
that do not prevail not only lose out on that particular issue, but feel
alienated from the government and disconnected from the prevailing
conception of the common good.

Moe offers an alternative that is grounded in the real world, but as-
pires to the loftiest ideals of our democracy. The important issues of our
day need not inexorably lead to all-out struggles between competing
worldviews or belief systems. If participants in the debates were to make
an effort to understand and incorporate the public’s beliefs and values—
rather than selectively “spinning” survey data as another weapon in their
arsenals—the culture wars could gradually make way for societywide ef-
forts to understand each other and reach at least some semblance of
common ground.

The point is not to resolve intractable social issues through simple
majority rule. Rather, the objective should be to establish a workable

635. Id. at 357.
66. Id. at 357-58.
67. Id. at 358.
68. Id. at 390.
69. [Id at 390-91.
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social consensus before becoming entrenched in the language of individ-
ual rights and nonnegotiable principles—especially where the resort to
such language does not resolve the dilemma. This may be true in two
contexts: first, where the applicability of the right or principle to a par-
ticular context is unclear; and second, where clearly applicable rights or
prmmples come into direct conflict. In such situations, simply clinging to
one’s own conception of the interests at stake without acknowledging the @
opposing view short cucun's the process through which truly democratlc_
resolutions can be reached. e
‘The key to Moe’s appmach is his willingness not only to extract the’-. S
core values reflected in public opinion, but to allow those values to in-
form his own perspective. The infrequency with which such gesturesof =~
compromise and respect occur in our rights-based debates is underscored L
by applying Moe’s approach to other contexts. Three prime examplesof
debates that have largely fﬂrsaken the building of social CDHSEHSHS‘ m&:g e
abomon, gun mntrol., and stemmﬂ research - S ”

A Abamon

e The aboruon debate embmdles both situations where arguments e
~ framed in absolute terms can be problematic—a woman’s right to choose
clashes with a fetus’s nght to life, and the right to choose is altematwely}-- o
extended and restricted as courts are faced with new factual scenarios
where the right’s applicability is very much in question. But this conun-
drum is largely unacknowledged in the abortion debate. It is d].fflClﬂt o
imagine a member of .peratmn Rescue acknowledging that requlrmg a
woman to carry . her baby to term represents a significant intrusion on her.' i
autonomy, or a member of the National Abortion Rights Action Feapne
conceding that partlal-blrth abortion is a morally troubling act under any .
recognizable definition of merahty In the abortion debate the nzuddle G
ground is essentially Vacant _ S sl

- For the most part, academlcs further polarize the debate—alhelt S
thmugh loftier language than that used by the street-level participants.
Many abortion-rights adv@cates have pushed beyond the framework of
Roe v. Wade, urging that, even if the fetus “has the rights of a born per-
son, because of the position it is in, it does not have a right not to be
killed.”” Put even less. dehcately, “[t]he: quantity and quality of the fe—_
tus’s harm to a woman when it imposes a nonconsensual pregnancy on.
her ]ustlfles the use of deadly force to stop it.””! They ground therightto
abortion in “the due process liberty right to engage in sexual activity =~
without aiming to repmduce G the “Thirteenth Amendment and equal' X

i ; = B L
o it L] r i Vg Ty i ?
— it LS = - —

70. Alec Walen, Consensual Sex Without Assuming the Risk of Carrying an Unwanted Fem; An— - -
other Foundation for the Right to an Abortion, 63 BROOK. L. REv. 1051, 1053 (1997). i G :

71.  Eileen L. McDonagh, My Body, My Consent: Securing the Constitutional Right to Abﬂmﬂn
Funding, 62 ALB. L. REV. 1057, 1060 (199'9} .

72. Walen, supra note 70, at 1139.
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protection rights of women not to be burdened with a uniquely demand-
ing bad samaritan law,”” religious freedom,” and even the Fifth
Amendment’s Takings Clause to the extent that “[r]egulations that limit
or prohibit a woman from terminating a pregnancy take from her, in ef-
fect, the most precious of all property rights: the right to exclude.””
Regulations imposed on the exercise of the abortion right are simply ef-
forts to regain control of the pregnant woman, and “make[] sense only if
the woman is an isolated, power-hungry, unthinking, unreflective, 1gno-
rant, nonconsulting, incapable, socially-distancing and cut-off person.””
This line of argument does not recognize the killing of the fetus as even
being relevant to the abortion debate. Rather, the debate “is driven by
profoundly different views about a woman’s place in society: Is a woman
free to pursue her own goals like a man, balancing career and family, or
should she put family ahead of career?””

On the other side, the killing of the fetus is too often the only rele-
vant consideration in the abortion debate. Roe v. Wade i1s “the ultimate
embodiment of the cultural revolution . . . as it represents the willingness
of the revolution to kill for sexual freedom.””® The regime of legalized
abortion arose from the “unprincipled will to private power,” which
“closed down public reason on the abortion question.”” Roe’s progeny
simply solidified anti-abortion citizens’ sense of disenchantment from the
legal system, leading some to undertake violence in support of their
cause. This “[|a]nti-abortion lawlessness,” according to one commenta-
tor, “is but a passing thorn on a broad branch of disenchantment; no one
can yet see what other thorns, leaves, or flowers that branch will grow.”

At one level, the polarization of the abortion debate appears to be
justified, for the country is nearly evenly split among those who consider
themselves “pro-choice” (47% ) and those who consider themselves “pro-
life” (45%).*" These measures tell only part of the story, however. For

73. Id.

74. Kimberly J. Cook, Abortion, Capital Punishment, and the Politics of “God's Will”, 9 WM. &
MARY BILL RTs. J. 105, 136 (2000) (“I believe it is within the personal judement of the individual
woman when to bear children, and if religious freedom is to be protected, it is outside the state’s au-
thority to limit that choice for women in any way.”).

75. Susan E. Looper-Fniedman, “Keep Your Laws Off My Body": Aborrion Regulation and the
Takings Clause, 29 NEW ENG, L. REV, 253, 256 (1995).

76. Elizabeth Reilly, The “Jurisprudence of Doubt”: How the Premises of the Supreme Court’s
Abortion Jurisprudence Undermine Procreative Liberty, 14 J.L.. & POL. 757, 814 (1998); see also Kath-
eryn D. Katz, The Pregnant Child’s Right to Self-Determination, 62 ALB. L. REv. 1119, 1166 (1999)
(arguing that parental notice provisions reflect view of pregnant woman as “someone who has no right
to self-determination, whose body can be conscripted as a means of expression for the views and be-
liefs of others™).

77. Walen, supra note 70, at 1055-56.

78. David M. Smolin, The Religious Root and Branch of Anti-Abortion Lawlessness, 47 BAYLOR
L. REv. 119, 145-46 (1995).

79. John Finnis, Public Reason, Abortion, and Cloning, 32 VAL. U. L. REV. 361, 379 (1998).

80. Smolin, supra note 78, at 150.

81. The Gallup Organization, Majority of Americans Say Roe v. Wade Decision Should Stand
(Jan. 22, 2001), available ar http:/fwww.gallup.com/poll/releases/pr010122.asp.
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one thing, the vast majority of Americans do not view abortion as exclu-

sively a matter of personal choice, as only 28% believe that abortion

should be legal under all circumstances.” But even fewer equate abor-
tion with murder, as onl}' 19% believe that abortion should be illegalun-
der all circumstances.® Within the dominant middle ground, resp@n-f“’-
dents favor mgmﬁcant restrictions on abortion: 38% of Americans
believe that abortion should be legal only in a few czlrcumstancea whjle_ff_'f_-'.__
only 11% believe that it shﬂuld be legal in most circumstances.® Alto-
gether, 39% of Americans say abortion should be totally or mﬂstly legal,
and 57% say abortion should be mostly or totally illegal.®® Pro-life forces
can take only limited comfort in these data, for Americans’ dlseﬂmfﬁrt
- with abortion does not translate into a mandate for wholesale char e
Only 34% of respondents would like to see stricter abortion Iaws and |
only 30% believe that Roe should be overturned.*® The aborti_m deha‘te
would sure:ly lﬂse e of 1ts bltterness 1f both su:les ccsuld bg_

some ]JI]].ltatIOIlS on the.: avaﬂabmty of abomon but oppose 1ts {}
prohibition. Suc:h a step would not close down the debate entlreij!, hu;t 11*5{};_?" o
might at least giverise toa previously unseen middle ground. ~ ©
A ban on so-called partial-birth abortions would seem to repl‘fsentf;i}?
such a middle ground, as 63% of Americans favor a law proh1bﬁmgffthé' ‘
procedure exce;:at 'where necessary to save the life of the mother.” In-
stead of seeing ground for potential compromise, however, the familiar
combatants have smpl}f ratcheted up the ferocity of the batﬂe. Abor-
tion-rights advocates acknawledge that the opposition, by focusing «
partial-birth abortion, ‘has “created a moral crusade on whose baﬂd-”
wagon many people are ;m:npmg,”ﬂﬂ but they insist that “[t]he; law over-
steps its bounds . .. whe;n having identified an appropriate health ¢ me_:;f.jjjff?r .
objective, it attempts for reasons other than patient health and weffare fﬂ?’;}%{j -
intrude into the physician/patient relationship by detailing the precise
medical procedures that will be considered permissible or nnpenmss:bie_
for achieving the valid objective.”® As with abortion laws in general, the
killing of the fetus is afforded no role in the ethical debate by opponents
of laws bannmg partlal-hlrth abortions.” Even members of the Supremﬁ"
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88. Cook,supra nﬂt& 74 at 133 | SR

89. Ann MacLean Massie, So- CaHed “Partial Birth Abﬂrrzr:;-n” Bans: Bad Med.r,cme? May&e:
Law? Definitely!, 59 U. PITT. L. ‘REV. 301, 304 (1998). o
90. See, e.g.. Nachne Strmsen, Conrempomry Cﬁwt’!enges to Privacy R:ghrs 43 NY:_::?:‘_E?
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interest in requiring a doctor to follow any procedure other than the one
that he or she reasonably believes will best protect the woman in her ex-
ercise of [her| constitutional liberty.” Pro-choice advocates insist that
the determination of what constitutes an “accepted medical procedure”
must come from the medical community, not legislators, and in this re-
gard, “abortion 1s no different from any other medical procedure.””
Such polarizing statements are unnecessary to protect the fundamental
right to abortion, but serve simply to deprive the public of any meaning-
ful voice in a debate that matters deeply to many Americans. To the ex-
tent that both pro-life and pro-choice advocates portray the partial-birth
abortion debate as signaling the future viability of Roe itself, the debate’s
all-or-nothing terms have rendered the middle ground essentially unrec-
ognizable.

B. Gun Control

The battle over gun control, at least in academic circles, lies in the
competing collective right and individual right interpretations of the Sec-
ond Amendment. The collective right theory holds that the Amendment
merely gives the states the right to form militias, while the individual
right theory holds that the Amendment gives citizens the right to possess
guns. The constitutionality of gun control measures turns on the distinc-
tion, and adherents to each position defend their ground in absolute
terms. To individual right proponents, the collective right theory “is un-
realistic, 1deologically driven, and too poorly explained by its own adher-
ents to justify its continued existence in American jurisprudence.”™ Be-
sides having “been all but orphaned by the legal academy,”™ the theory
“Is not just wrong, but frivolous—something that no knowledgeable per-
son can honestly argue in light of modern research.”™ Not surprisingly,
the pedigree and future prospects of the individual right theory are pre-
sumed to be considerably brighter by the theory’s proponents.”

Collective right theorists express a different perspective, concluding
that “judged by the conventional criteria of constitutional adjudication,
the case for a robust individual right to own firearms enforceable against

91. Stenberg v. Carhart, 530 U.S. 914, 946 (2000) (Stevens, J., concurring).

92. Massie, supra note 89, at 380.

93. Roger 1. Roots, The Approaching Death of the Collective Right Theory of the Second
Amendment, 39 DuQ. L. REV. 71, 73 (2000) (emphasis added).

94. [Id. at110.

95. Don B. Kates, Jr., Gun Control: Separating Reality fromt Symbolism, 20 J. CONTEMP. L. 353,
359 (1994).

96. See, e.g., Stephen P, Ha]brmk Personal Security, Personal Libertv, and the “Constitutional
Right to Bear Arms”: Visions of the Framers of the Fourteenth Amendnent. 5 SETON HALL CONST. L.J.
341, 434 (1995) (arguing that right of an individual to possess arms was considered by the Fourteenth
Amendment’s framers “as the most fundamental protection for the rights of personal liberty and per-
sonal security™).
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either the federal or state governments has not been made.”” To gun
control advocates, arguments offered in opposition to gun control legisla-
tion are based on “myth” constructed by groups like the National Rifle
Association (NRA).” The prevalence of guns is an “epidemic” that has
“changed the national landscape.” Those who support the epidemic
through an individual right interpretation of the Second Amendment
have committed, in the words of former Chief Justice Burger, “frau& on
the American public.”'® R
Given the public’s views, the debate over whether the Second
Amendment guarantees an individual’s right to own guns may be beside
the point. Sixty-two percent of Americans oppose banning the posses-
sion of handguns by private individuals." But regulating that ownership
is another matter: 89% of Americans favor a five-day waiting period for
gun purchases, 79% favor requiring registration of all handguns, and
68% favor banning the manufacture, sale and possession of se%.—
automatic assault weapons."”” Only 9% of Americans think that gun’con-
trol laws should be less strict than they are today, while 60% think they
should be more strict.'” -
Gun rights advocates like the NRA routinely invoke the “slippery
slope” argument in challenging the sort of incremental regulations fa-
vored by the public—a strategy that is employed in the debates over myr-
1ad other social issues, including school vouchers.!™ Contrary to the
specter of the slippery slope, Americans seem perfectly capable of sup-
porting reasonable gun control measures without weakening their fun-
damental opposition to any outright prohibition on gun possession. A
politician who hopes to ban the individual possession of handguns
through a slow but steady increase in the piecemeal regulation of gun
ownership faces a very tough road. In fact, Americans have become
more opposed to an outright prohibition even as incremental regulations
have been implemented.™ In ignoring the middle ground clearly pre-
scribed by the public, gun rights advocates have unnecessarily widened
the gap between gun control supporters and opponents, choosing ideo-
logical entrenchment over social consensus. : e
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C. Stem-Cell Research

The debate over government funding of stem-cell research has only
recently been joined on any widespread basis, but it has already shown
signs of being a future flash point of the culture wars. To some, the “fact
that stem cells might be obtained from ‘leftover’ [in vitro fertilization]
embryos who will ‘die anyway’ does not lessen their human dignity, nor
our duty to respect that dignity.”" The images invoked are, at the very
least, memorable. One commentator drew an explicit parallel between
the Clinton Administration’s proposed stem-cell regulations and the
Greek legend of Thyestes, who unknowingly feasted on a pie made from
his own butchered children."” Others opposed to stem-cell research have
invoked the specter of Nazi medical experimentation for the principle
that “the utilitarian devaluation of one group of human beings for the al-
leged benefit of others is a price we simplyv cannot afford to pay.”'™ We
are told that “[t]he prospect of government-sponsored experiments to
manipulate and destroy human embryos should make us all lie awake at
night,”"

At the other end of the spectrum, the tone is quite different. Given
the legality of abortion in this country, some insist that “the ethical and
moral controversies encircling the abortion debate have no standing in
the decision to legalize and support fetal tissue transplantation re-
search.”® Under this view, “the actual transplantation of tissue from
dead human fetuses, by itself, should be no more problematic nor objec-
tionable to public policy than dissecting cadavers or transplanting their
organs.”"

Contrary to the black-and-white rhetoric of both sides, the Ameri-
can public is decidedly ambivalent about stem-cell research. Forty-nine
percent of Americans believe stem-cell research is morally wrong, but
over 70% believe that it might nevertheless be necessary —including 31%
of those who think that it is morally wrong.'* Only 36% of respondents
believe that an embryo created in a laboratory should be given the same
protection as all other human lives, but a majority opposes funding for
research on stem cells derived from embryos that were developed spe-
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cifically for research.'” It may not be surprising, then, that President

Bush’s middle-ground approach—under which federal funding would be
used for research on existing stem-cell lines, but not for future research

that would destroy additional embryos—garnered 60% suppﬂrt i Sup-

porters and opponents of government funding would be wise to take
these uumbers IIIIG ar:caunt as they chart therr future strate gles. e

T k :

D The Rel‘evance and Lzmzmnans of Pub!zc memn . e

Tc} many, ]uxtapcnsmg the rhetorlc used by policy advc:cates agamst o
the middle-ground sentlmem Gf the public may appear to be an intri ,_,_g -'j_";_;_f.:}.:_fgjj
ing, but utterly lrrelevant exercise. To a certain extent, the Arﬂarwan la-_:'f;f:_'_-'._;-f::;::;
gal system embodies an intentional disconnect between public opinion
and rights-based discourse.” And in most circles, this is considered a good
thmg After all, as reflected by the history of the lynch mob in' tha&-
' 'ErIl“--- gond
uneasy relationship.”"® It almost goes without saying that “[s]ome deci-
sions on matters of fz:uth or private conscience must be uumumzed by
judges from IIIEI]OI'ItaIIl&II pohucal resolution so that individuals may be_f'-_f;ifif
self-governing on such matters one by one.”’® Samuel Pl]lsbury, forex-
ample, sensibly points ﬂut that “[t]he moral legitimacy of slavery or abmr-f-i._i;}f

try, “public sentiment and legal judgment have a complicated and oft

tion or the death pena
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But surely ﬂlere isa matenal dif

m‘ gay marrlage cannot be determined b}r a -
simple public opinion pall any more than television ratmgs detenmne e
aesthetic quality of the shows rated.”” e e
| ‘erence between aesthetlc q'_g ty,
‘which exists strictly in the _eye of the beholder, and moral judgment ex-

pressed through socmty s laws. At a minimum, the pohcy—makmg and
policy mﬂuencmg ehtes whc: bante:r over the most contentmus 155}1&5{_{{;—1-7-;_}:';:_:?_-;_
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ment underlymg lawmakmg, samal consensus should at least play &part

- But is info rnung the debate the extent of public opinion’s fuuﬂﬂ@n‘?

If so, the function is far from dispositive, for “[b]eing informed t

views of the people is not the same as being made accountabie 1:0-:'-'-'{'_"f::;'.:j__-f.t;fji;'é
them.”""® Ner sheuld it be, for majority rule is an undemably inappropri-

ate ground for the resolutlﬂn of many rights issues." But in al of tha-.
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examples discussed above, paying more attention to public opinion
would pose no inherent threat to the established individual rights at is-
sue. Among other reasons, the public rarely shows any inclination for
dramatic expansion or constriction of existing rights. Instead, the public
generally stakes out the middle ground, resisting the tendency shown by
many cultural, intellectual, and political elites to entrench themselves in
the language of absolutes. In doing so, the public proves itself much
more adept than the elites at recognizing the complexities inherent in
any debate where cherished values come into direct conflict.

This does not, however, mean that public opinion embodies a re-
flexive embrace of the status quo, for the particular values and priorities
reflected in the public’s expressed beliefs often speak volumes about the
path by which basic social consensus can be reached on issues that seem
hopelessly contentious. If the culture war participants would spend less
time trying to shape public opinion, and more time trying to learn from
it, they may perceive a workable framework around which to craft a
collective course of action.

Attaching greater significance to the public’s views does more than
simply heighten the political feasibility of a proposed course of action. It
effectively brings the public into the debate, energizing them with a new-
found knowledge of their own relevance to the important policy deci-
sions of our time. Too often, the culture war debates reflect an advocacy
of the extremes, encompassing the views of only those Americans who
occupy either end of the ideological spectrum. Those who occupy the
vast middle are relegated to being increasingly passive observers of a de-
bate presented in terms with which they do not identify. They are un-
heard, alienated, and eventually apathetic. By contrast, to the extent that
individuals see their own priorities and values reflected in real-world pol-
icy, they gain a sense of connection with the broader, frequently imper-
sonal, and seemingly distant society. In this regard, advocacy groups
have the opportunity to function as mediating structures—forming a
bridge between individuals and the wider world—if they resist seeking
out new battlefields for the culture wars, and find new energy for build-
Ing common ground.

Washington, 79 F.3d 790, 810-12 (9th Cir. 1996) (discussing increased public approval of doctor-
assisted suicide before holding that ban on assisted suicide violated due process rights), rev'd sub nom.
Washington v. Glucksberg, 521 U.S. 702 (1997), and is thought to be the motivation for many Supreme
Court rulings in recent years. See, e.g., Barry Friedman, The History of the Countermajoritarian Diffi-
culty, Part One: The Road to Judicial Supremacy, 73 N.Y.U. L. REV. 333, 336 (1998) (“It might strike
many as paradoxical, to say the least, that the scope of constitutional protections has been defined so
often with reference to the preferences of popular majorities. Yet, that has been the result of the
Court’s adherence to the ‘majoritarian paradigm’ that came to dominate constitutional law in the lat-
ter half of the twentieth century.”).
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— JV. CONCLUSION

Terry Moe has replaced the winner-take-all collision of: fxﬁeed(}ﬁ: }{1
versus equality with a school voucher proposal built on both freedom

and equality. In doing so, Moe has demonstrated how members of our
pluralist democracy—even ‘those members with strongly held beliefs—

claims to the rights themselves. Consciously or not, Moe has contributed

can loosen the logjam of 'Iiights¥based debates without loosen'i;}fg%g;-—!théif;}“'};:-’-.'--' 

to a workable rights-based discourse in post-modern America: He has =
not watered down his views in order to make them agreeable, andhehas
by no means brought closure to what will likely continue to be a rancor-
ous debate over the future role of vouchers in this country. He has,how- =

ever, made a smcereeffert to expand his understanding of vouct ._;

encompass the hopes and
cially, he has allowed his new understanding to impact not only. th.
of his advocacy, but the substance of his proposals, thereby elevats
increasingly neglected middle ground. This is a valuable lesson not
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