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During the two decades after World War 1, the cover of Time magazine twice
featured Chrigian academic theologians. As you may know, framed prints of the Time
cover pantings are now available for purchase online, and some are quite striking pieces
of at. On the cover of the March 8, 1948 issue, Protestant ethicist Reinhold Niebuhr
gazes sharply across a dark, cloudswept landscape with a smdl cross radiating light on a
blesk hill in the background! The picture, captioned “Man’s story is not a success
dory,” dramaticadly captures Niebuhr's “Chrigian redid” vison of human beings
beckoned by the ideds of Chrigtlike love, but beset by pride and a host of other sns in
the very course of pursuing those idedls in society. Twelve years later, on Dec. 12, 1960,
in the weke of the dection of Americas firs Catholic presdent, the cover on “U.S.
Catholics and the State” portrayed John Courtney Murray, SJ., in front of the title page
of a dassc sixteenth-century theologica tregtise by Jesuit Cardind Robert Bellamine?
The illugration no doubt amed to reflect the dam in Murray’'s newly-published
collection of essays, We Hold These Truths, that America's public philosophy necessarily
rested on a set of natura-law principles nurtured and sustained to a large extent by the
Cahalic tradition — and that therefore Catholicism was not just compatible with the
American project but essentid to it.3

As their appearances on Times covers suggest, from World War 1l through the
mid-1960s Murray and Niebuhr were Americds most prominent Chrigtian theologians
concerning the relation between rdigion and public life.  Niebuhr inspired not only two
or three generdtions of Protestant clergy and activists, but dso many secular statesmen
and thinkers who admired his hard-nosed policy and culturd andyses and some of whom
even dubbed themsdlves “Athests for Niebuhr.” Murray, of @urse, not only st forth the
most prominent account of how fathful Caholics could affirm the America politica
sydem. He dso lad the intdlectud groundwork for the Church to embrace religious
freedom as a mord ided, and then wrote the officid text marking that embrace, the
Vatican |l Dedadion on Rdigious Freedom. In the upheavds beginning in the late
1960s, both tinkers fell out of fashion, dismissed by many activigs and theologians as
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gpologigts for a corrupt American edtablishment and way of life. But those caricatures
eventudly faded, and recent years have seen a renewed recognition that Murray and
Niebuhr have much to contribute to efforts to reate Chridianity authenticaly and
redisticdly to American public life* (Murray’'s comeback among Catholic thinkers, it's
far to say, has been much stronger than Niebuhr’s comeback among Protestants.)

Murray and Niebuhr were on cordid persond terms, and they frequently
interacted on pands of public intelectuds assembled by Robert Hutchins Fund for the
American Republic and Center for the Study of Democratic Ingtitutions® However, each
aso engaged in polemics directed a the other’s writings or school of thought.  Niebuhr,
dthough more sympathetic to the Catholic Church than the vast mgority of the erds
Protestant theologians® neverthdless aimed many shap comments a the Church, caling
its daims to divine authority a “heresy”’ and driticizing the Catholic naturad-law tradition
for rigidity and for devatiing contingent feaiures of pre-modern societies “into the
supposedly universd standards of human reason.”®  Murray, in defending the universds
of naturd law, blagted the Chrigian ethicists who he cdled “ambiguists’ — a bardly veiled
reference to Niebuhr and other Chrigian redigs — for developing a theory that “sees
things as so complicated that moral judgment becomes practically impossible”

The thess of this paper, though, is that Murray and Niebuhr, naturd law and
Chrigian redism, are not as far gpart as they seemed. After summarizing Murray’s and
Niebuhr's views and critiques of each other, | then suggest how the two approaches share
dgnificant features, a least once some cdlaificaions are made in Niebuhr's Chridtian
redism. Differences remain between the two approaches, and | suggest what each
approach contributes to the common project; and | close by briefly suggesting why that
project is valuable.

A.
In We Hold These Truths, Murray argued that the American experiment depends
on affirmations and methods of naturd law. The “American Propogtion” redts, he
argued, “on the forthright assartion of a redig epigemology. The sense of the famous
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phrase [from the Declaration of Independence, about sdf-evident truths] is this ‘There
are truths, and we hold them, and we here lay them down as the bass and inspiration of
the American project.”'® This “body of objective truth [is] universd in its import,
accessble to the reason of man, definable, defensble”'  Reviewing confuson and
dissenson over foreignpolicy issues such as military power and foreign economic ad,
Murray argued that the confuson would continue, and the policies ultimately fall, in the
absence of a consensus over such a“public philosophy.”?

Murray summarized the basc assations of naurd-lav mord theory, which can
be categorized in two ways. Firdt, naturd law is a theory of “mord redism”: one that, in
the words of ethicist Robin Lovin, holds that “[m]ora ideas can be true or fase’ and that
they “make clams about what is the case, independently of our ideas about whet is the
case”™®  On this score, Murray affirmed that natural law asserts a red “nature of things,”
in paticular a red “nature of man as a unitary and congtant concept beneeth dl individua
differences™* It ds0 aswrts a “redist episemology,” that is, “the posshility of
intelligellgce [in mog men] reaching,” or apprehending, “the red [or] the nature of
things”

Second, natura law is a vaiety of ethicd naurdism, under which, in Lovin's
words, “an act is right because of certain natura facts’ relevant to human purpose and
flourishing.X®  On this score, natura-law thought asserts, in Murray’s words, “that nature
is a tdeologicd concept” in which “the ‘form’ of a thing,” its order, tels us about its
proper purpose and end. In the case of humans, “there is a naturd inclination in man to
become what in nature and destination he is — to achieve the fullness of his own being."%’
Moreover, it asserts a “naturd theology,” in which a God who is the aeator of al nature
“wills that the order of nature be fulfilled in dl its purposes” the purposes demongrated
in the forms and order of nature. Thus the orders and purposes of nature trandate into
mora principles that al humans as rationd beings ought to follow, not “blindly” but
because the principles are rationd . *®

Recapping naturd-law teaching, Murray set forth digtinctions between various
levdls of mord principles In order of decressng universdity and incressng
concreteness, there are (i) “primary” naurd-law principles apparent from the basc
experiences of human life (such as respect for parents); (i) “derivative’ principles that
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aise out of a grester complexity of human rdaionships and dStuations and (iii)
“particular” principles that bring “fundamentd mord truth” to bear “on particular human
relations and on concrele socid inditutions’ (for example, rules for setling wage
disputes, as applications of the generd principle “to each his due’)l® Employing
diginctions like these, Murray defended naturd law as the approach in modern mord
theory that best took account of human variation, change, and the potentid for progress
while 4ill providing firm “dructurd foundetions’ for socid-politicd  reasoning  and
rejecting the “ doctrinaire relativism” common in modern thought.?°

B.

Reinhold Niebuhr subjected Catholic naturd-law theories to two interrdated
citicisms, which | will use to explicate briefly the key principles of his Protestant-based
Chridtian redism.

Firg, Niebuhr argued that natura-law theory “gives the peculiar conditions and
unique circumstances in which reason operates in a particular moment, the sanctity of
universdity” — as when cdassc Thomidtic ethics, he sad, turned “the contingent factors
of a feudal-agrarian economy into a fixed set of socio-ethica principles”™  This makes
natura-lav theory a quintessentid “vehide of human sin"?? for the fundamenta nature
of an, Niebuhr sad, is to eevate rdative aspects of life to absolute status. Human beings
exig in a pervasve date of tenson, dways able to envison greater accomplishments and
progress but dso dways bound to ther partid, sdf-focused views and limited
crcumgances. They become “anxious’ in this tenson and seek to resolve it, not by
accepting finitude and trugting the one God who is absolute, but by asserting absolute
datus for some factor such as race, nation, class, or religion — assertions that Niebuhr
identified as “idolatry” — and often by subordinating the interests of others (injustice).
These effects are particularly srong in socid and politicd contexts, because in one of
Niebuhr's well known phrases, “groups are more immora than individuas’:  encounters
between groups provides less opportunity than individud encounters for the interpersond
contact that can generate sympathy across differences?®

This dynamic of sn — where pride and pretenson are the fundamenta sns — was
what Niebuhr became best known for explicating and gpplying to problems of public life.
For severa decades, in a style reminiscent of a Biblical prophet, he lad bare the
prefensons and rationdizations of fascism and communism, but dso of American
nationdism and individuaism and of rdigion itsf.

But if naurd lawv becomes a “vehide for the snful pretensons’ of overcoming
finitude, it dso ers, Niebuhr damed, by dlowing insufficient room for human freedom,
which chdlenges “every standard of justicd’” by “seting it under higher possibilities”®*
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One of his examples here was the prohibition on birth control, which “assumes that the
sexud function in humen life mugt be limited to its function in naure tha of
procregtion” — wheress in fact “it is the vary character of human life that al animd
functions are touched by freedom and released into more complex relaionships”?®
Obvioudy it is not true now (if it was then) that the anti-birth-control postion says that
$x in human life is soldy for procregtion. But Niebuhr's argument that the birth-control
prohibition gives inauficent datention to human freedom in family rdationships stands
independent of that point (whether or not the argument is correct).

In sum, wha naturd-law theory overlooks, according to Niebuhr, is “the
rdativizing effect of both freedom and sn upon dl historicd norms™®  Naurd law
overlooks that mora-politicad pogtions in society are commonly tainted by the sdf-
interest of the group advancing them. This, however, emphaticaly does not mean tha
public life is merdy a dash of sHfish interess  Rather, human freedom itsdf includes a
griving to reach ever higher posshilities of justice and gpply them to dl persons. These
dandards culminate in the law of agape — “dignterested and sacrificid” love, extended to
al with no expectation of return — as set forth in the teachings of Jesusin the Gospels®’

The dandard of sacrificid love cannot be imported directly into socid and
politicd ethics, because the presence of finitude and sn, especidly in group interactions,
mean that power nust be used to protect others and balance interests.  Politics must seek
“proximate solutions for insoluble problems™®  The ultimate standard of love, though,
continues to cdl humans forward, to seek better approximations of it “within the
conditions crested by human egoisn.”®® For example the politicd principle of “equd
jusice’ is “the gpproximation of brotherhood” — of uncdculating mutud harmony —
“under the conditions of sn”*® The Christian political thinker aways lives and reasons
in this dalecticd tendgon between ideds and limits, love and judice, disnterestedness
and Hf-interest, and continually recaibraies andyss to mediate between these forces.
Natura-law theory, Niebuhr clamed, tries wrongly to escape that tension by identifying a
host of reative sandards as absolute, dlowing no conduct beow them but dso cdling
for no driving above them.

Murray, from a naurd-law perspective, found this vison of unavoidable tenson
both unnecessaey and mordly dissbling. We Hold These Truths leveled an extended
atack a the mord “ambiguist” position — unmistakably, Niebuhrian redismt -- which

2 d.

4.

2" ND Il & 71, 69.

8 CLCD & 118.

2)ND Il & 252,

%0 1d. at 254.

31 This is plain both from gecific allusions, for example that the ambiguist saddles himself with an

unresolvable dichotomy “between moral man and immoral society” (the title of Niebuhr’'s most famous
work), see WHTH at 285; and from the general context, in that Murray’s description of how the ambiguist



Murray said, places such an emphasis on paradox and imperfection that it “can direct no
policies because it can specify no ends toward which policy should be directed.”®?> As
will be discussed, Murray agreed that concrete mora judgments often turn on contingent
circumgtances rather than generd mord norms. But from a naturd-law perspective, he
regarded the more pervasive tensons that Niebuhr posited between love and power, the
mordity of individua relations and that of politics, as “pseudo-problems”®®  The state
has didinctive purposes and methods “predesigned in the socid and politica nature of
man,” which are different from the purposes of individud action and which inherently
include the use of power and the concern for nationd interes. With these fixed
caegories, the natura lawyer is untroubled by the Chridian redis’s “theoreticdly fase
dilemmas”3*

Despite the conflicts between Murray and Niebuhr, naturd law and Christian
realism, | suggest that the two approaches are not as far apart as they seem. They can be
understood to share a common project, to which each has something didtinctive to
contribute; and that project is vauable for bringing Chrigtian ethics to bear on American
public life.

As a prologue to these clams, condder the relaionship of both of these Chrigtian
ethicd approaches to the principles and inditutions of Americas founding. Murray
pointed out the extent to which the founding rested on natura-law assartions concerning
human equdity and liberty, a “body of ob!';ective truth, universal in its import, accessble
to the reason of man definable, defensible™® He made a good point. If one thinks that
no such truth exists, or that humans are incgpable of knowing it, one cannot understand
the basis for America, a nation defined by its adherence to this political creed rather than
by ethnicity, geographicd origin, or any religious denominationd identity.

But the foundation of America, as lad down in the Conditution, aso reflected
many assartions and concerns more prominent in the Chridtian redist tradition:  concerns
such as the limits of human nature, knowledge, and sympathy, and the need b structure
inditutions to take account of such limits As Madison defended the didribution of
powers and the checks and balances among three federal branchesin Federalist No. 51.

[T]he great security againgt a gradua concentration of the severd powers in the
same depatment, condsts in giving to those who administer each depatment the
necessary conditutiond means and personal motives to resst encroachments of
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the others.  [A]mbition must be made to counteract ambition. . . . It may be a
reflection on human nature, that such devices should be necessary to control the
abuses of government. But wha is government itsdf, but the greatest of Aal
reflections on human nature? If men were angds, no government would be
necessary. If angels were b govern men, neither externd nor interna controls on
government would be necessary. . . . This policy of supplying, by opposite and
rival interests, the defect of better motives, might be traced through the whole
system of human affairs, private as well as public.

Passages such as this, which Reinhold Niebuhr frequently quoted, exemplify the
founding generation’s redidic attitude toward politics. The desgn of government in the
light of human nature must not rely only on principles about ided human nature and its
possihilities, pointing toward direct implementation of the principles in law. It mus dso
include rely on about the shortcomings of human nature, pointing toward arrangements
that baance and didribute power s0 as to minimize the risk or magnitude of negative
results.  that choose the “second best” option because achievement of the ided is too
uncertain.*®

The founders as redigds were not uniformly postive but nether were they
uniformly negaive.  Federalist No. 55 argued that to prevent corruption, it would be
necessary to bar congressmen from being appointed to any federal office that had been
created or whose compensation had been increased during their congressiona service, but
not to bar them from offices that “ become vacant by ordinary casudties’:

[T]o suppose that [the latter appointments] would be sufficient to purchase the
guardians of the people, sdected by the people themselves, is to renounce every
rule by which events ought to be caculated, and to subgitute an indiscriminete
and unbounded jedlousy, with which dl reasoning must be vain. . . . Asthereisa
degree of depravity in mankind which requires a certain degree of circumspection
and digrudt, o there are other qudities in human nature which judify a certain
portion of esteem and confidence.

As Marci Hamilton has documented, the background system of thought for many
of the framers (even if they rgected many of its specific tenets) was Cavinist theology,
which “brings together the paradox that man's will is corrupt by nature but aso capable
of doing good”®’  Cavin accordingly designed church governance structures that
controlled the snful assertions of any person, and the founders gpplied a smilar Strategy
to the dructures of conditutiona government. Thus “the Framers repeatedly expressed
digrug of any entity exerciang power,” but they dso “labored with some optimism that
they could fashion a scheme of government that would deter tyrany.”*®  The
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conditutional designers, removed a sep or two from the subgtantive disputes in which
power would most readily be abused, could with greater coolness “embracfe] distrust as a
tool” and design structures to deter and counter such abuses ahead of time°

This two-sded view of human nature and republican government is echoed in
Reinhold Niebuhr's gphorism about democracy: “Man’'s capecity for justice makes
democracy possible, but man’sindlination to injustice makes democracy necessary.”*°

The framers embraced both the exisence of natura-law principles evident to
human reason and the recognition of the stubborn human tendency to be partid and to
elevate one's own interests.  If the framers were able to combine these two emphases,
then perhaps the two Chrigtian ethical approaches that respectively emphesize them may
share dgnificant common ground. The process of finding commondities may require
rethinking or qualifying festures of one gpproach or the other.

A.

My firg cdam is that Reinhold Niebuhr had to be — and was — more of a natura-
law theorist than he dlowed. It is true that Niebuhr frequently asserted the reativity of
al knowledge, even rdligious knowledge, in comparison to the one God. In his andyss,
the reaionship of God and the world, grace and nature, eernity and time, was
paradoxicd and thoroughly didecticd; that is, the two were in tendon even if not
complete oppogtion. “‘[R]edemption’ in the redm of culture and truth,” Niebuhr wrote,
“is a having and not-having of the truth; and [t]he pretenson of having the truth leads to a
new lie. This is the paradox of grace applied to the truth. The truth, as it is contained in
the Chrigian reveation, includes the recognition that it is nether possble for man to
know the truth fully nor to avoid the error of pretending that he does”** But such an
across-the-board clam of reaivism in knowledge raises a red problem for Niebuhr, for
his own theology is full of clams of truth. As the quote suggests, the very statement that
it is impossble for humans to know the truth fully is a truth-statement and thus,
paradoxicdly, rddivizes itsdf. This objection has been made by numerous
commentators on Niebuhr. As one critic, Fr. Gustave Weligd, put it, “A Catholic with
gentle4£miice might ask Niebuhr if his transcendentd principle of rdativiam is absolutely
vaid.”
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Moreover, Niebuhr made many other claims about perennid truth. Some of them
concern God and the ultimate law of agape love. Many of them concern the perennia
naure of human pesons  tha humans combine freedom and finitude, that this
combination creates an exidentid tenson and anxiety, that humans perennidly seek to
avoid this tendon through various patterns of sn, especidly sins of pride but aso other
gns such as sensudlity.

Niebuhr tried to avoid his objection by arguing that the one truth statement that is
not conditioned is the Saement that “our subjective thinking can never reach the
unconditioned Truth.”*®  This move is unconvincing because it looks to be a mere
dipulation: why is this one statement exempted from conditioned status?** Moreover,
even if it salvaged the bare dam that dl truth is finite, this would Hill rdativize the many
other truth clams that Niebuhr made concerning, among other things, the recurrent
dynamics of human nature the tenson between freedom and finitude, the resulting
anxiety, theimproper resolutions of the freedom-finitude tension, and so forth.*®

In the end one must acknowledge that Chrigtian redism makes certan cams
concerning universd, perennid truth and so cannot rule out the existence of such a set of
cdams. As such, Chridian redism fdls into the same two categories of ethica theories,
identified above, as does naturd law.*® As Robin Lovin, today's leading expert on
Niebuhr, argues, Christian redism is a foom of mord redism in tha assarts that mord
datements can be true or fase they refer to an independent redity, ultimatdy tied, in
Niebuhr's view, to the redity of God*’ Niebuhr himsdf elsawhere sad that “[i]t is
important to recognize the vdidity of principles of judice, rationdly concelved, as
sources of criticism for the historicdl achievements of justice in living communities™®
As an example, he gave the prohibition on murder, whose “practica universdity . . . in
the morad codes of mankind is just as Sgnificant as the endless rdativities which manifest
themsdves in the practicdl application of the generd prohibition™®  Likewise, the
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“perpetud recurrence” of some generd principle of human equdity in numerous mora
theories “reved[sits] validity . . . as [g] transcendent principl[€] of justice.”®°

Chridian redism is dso a form of “ethicad naurdism,” Lovin agues, in tha it
holds that “an act is right because of certan naturd facts™' Although Niebuhr as
dready noted criticized Catholic naturd-law theory for having too detic and rigid a view
of human naure, he shared with naturd-law theory “the broad agreement that there are
natural features of human life that are relevant to our mora choices™? For the Christian
redig, ultimaely, “[hjdping a dranger in didress is right because it presarves or
enhances the life of the stranger, and because it involves no digproportionate risk to the
wdl-being of the one giving the a@d”™>® The method of Christian redism is to begin with
assartions about human nature — both our capacities for sympathy and mutuality and our
tendencies to patidity and sdf-aggrandizement — and to use critica intelligence to arive
a mord principles that promote human flourishing in the light of those features of human
nature.

Chrigian redism and naturd-law theory may have differing emphases concerning
human nature, but | do not believe that these make the two incompatible.  First, Christian
redism pays great attention to the snful aspects of human nature, especidly in socid
groups — to the pervasve and stubborn tendencies of humans to serve their own interests
and ignore or impose on others. It asserts that these facts of nature must be considered in
critical  deliberation about politicd  principles legd and politicd  arrangements must
often be “proximate’ or second-best solutions, as when the American founders
recognition of the fact of sdf-interest led them to set up inditutions that would check
each other’s power. But the theory Hill pardles naturd law in asking what politica
principles best comport with human nature.

Moreover, natura-law theory in its gpproach to political principles dso takes into
account the limits of human nature. A familiar example is the higoric affirmation, which
Murray defended at length, that some immord acts should be decrimindized because,
among other things, “men can only be coerced into a minima amount of mora action”
and enforcing a law that is widdy disobeyed may “defeat even [the law's] more modest
ams [of mantaining order] by bringing [the lan] into contempt™*  Although
higoricdly Thomis naurd-law theory has regarded government as more than just a
response to human sn — a means of kegping minima order — nevertheess the theory, as
Murray reaffirms it, does regard the modest, order-mantenance function of government
as important in determining its proper scope.  The drategy of taloring laws to
imperfections is dso evident in Murray’s famous defense of the American rules of
church-state separation as “articles of peace’ rather than “aticles of faith.”>> The regime

0d.

1 LoVIN, supra, at 109.

°2|d. at 108 n.58 (emphasisin original).
3 d.

> WHTT at 166.

SSWHTT at 49.
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of equd religious freedom for dl before the government does not rest on conceptions of
the ided, true naure of reigion, such as “reigion is an individud mate” or “dl
reigions are different ways to the truth”®® The Rdigion Clauses, Murray argued, “are
not invested with the sanctity that attaches to dogma, but only with the rationdity tha
ataches to law.” Ther vdidations are more modest and pragmatic, including “the
demands of socid necessty,” namdy the fact (unfortunate as it may be for Murray) that
many Americans do not follow Christianity.>” The rules against censorship and reigious
establishment were not “made in heaven” for “an ided society,” but were “made on earth,
by the practical reason of man, for gpplication in the conditions — by no means ‘ided’ —
of ardigioudy and morally divided society.”®

Chrigian redism dso didinctivdy emphesizes human freedom ad <df-
transcendence that undercut fixed principles such as those in natura-law theory.®® This,
however, likewise does not make Christian redism irreconcilable with naturd law. Frg,
as | will discuss in a moment, natural law makes room for such freedom and contingency
as wdl. Moreover, as | just discussed, Niebuhr did affirm certain genera principles with
efectivdy universd vdidity — not only datements about the festures and dynamics of
human naure, but dso generd mord principles such as equdity, the prohibition of
murder, and so forth. Indeed, for Niebuhr, human freedom and sdf-transcendence are
themsdves perennid qudities of human nature. It is man's “essential nature,” Niebuhr
wrote, that “adso includes the freedom of his spirit, his transcendence over natura process
ad findly his sdf-transcendence”®® In the words of Paul Ramsey, “such a dynamic
interpretation of the indefinite possbilities of human freedom” is as much “a conception
of the nature of man” as are “more datic interpretations of his essence” and thus it “like
them entail[s] a (revised) conception of the natural moral law.”®*

%6 Contrast, e.g., Kathleen M. Sullivan, Religion and Liberal Democracy, 59 U. CHI. L. Rev. 195, 200
(1992) (suggesting that religious tolerance rests not on “a neutral modus vivendi, but rather [on] a
substantive recognition that there is more than one path to heaven and not so many as once thought to
hell.”).

ST WHTT at 76.

%% |d. a 169.

%9 See supra notes X X-X X and accompanying text.
60ND | at 270 (emphasis added).

61 paul Ramsey, Love and Law, in KEGLEY AND BRETALL, supra note XX, at 79, 83. It is also worth
anticipating and answering here the objection, to be expected from a Catholic standpoint, that Niebuhr has
a debased notion of “freedom” under which it’s simply the ability to do what one wants, as opposed to the
ability to do what one ought. See, e.g., WHTT at XXX (distinguishing the two conceptions of freedom).
When Niebuhr speaks of freedom, it is almost always a capacity that envisions higher possibilities and
makes possible creative advances. See, e.g., note XX and accompanying text; ND Il at 244 (“Man’s
freedom over the limits of nature . . . means that no fixed limits can be placed upon either the purity or the
breadth of the brotherhood for which men strive in history.”). Even though freedom can be the basis for
sin, it nevertheless has a teleological feature; it is oriented toward human goods, including the ultimate
norm of agape love, as a category even if not in particular instances. Thus Niebuhr’'s conception of
freedom is not purely proceduralist, formal, or negative.
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Chrigian redism, like naturd-law theory, makes certan universd mord clams
based on what will promote human flourishing in the light of perennid features of human
nature. 1t should recognize and embrace those foundationd claims.

B.

However, one can recognize the exigence of universa truths in principle and ill
assat that many clams to such universdity are fase.  Niebuhr's Chrigian redism, as
noted above, emphaszed “the reddivizing effect of both freedom and sn upon 4l
historicd norms”®  Sin — more accuraely, the recognition of sin — redivizes norms
because sin, as dready noted, often conssts in trying to resolve anxiety about our finitude
by giving absolute datus to specific hisoricd norms.  And the human capecity of
freedom rdativizes historicad norms because it dways holds forth and chalenges us with
greater posshiliies of justice and brotherhood — with greater agpproximations of
Chridlike love — than are contained in any specific higoricad norm.  Niebuhr accused
natura law of denying both of these relativizing facts

Many naturd-law thinkers have argued that the method is not gtatic and can take
account of higoricad contingencies, human freedom, and differences in human
perspectives.  Murray made this argument in We Hold These Truths. He dated that
“history cannot dter the naturd law,” in the sense that “[h]istory does not dter the basic
structure of human nature, nor affect the substance of the dementary human experiences,
nor open before man wholly new destinies”®® “But,” he wrote, history does change “the
humen redlity”:

It evokes dtuations that never happened before. It cals into being rdationships
tha had not / exiged. It involves human life in an increesng multitude of
inditutions of dl kinds, which proliferate in response to new human needs and
duties, as wel as in consequences of the credtive posshilities that are

inexhadtibly resdent in human freedom. . . . In a word, it has been abundantly
proved in higory that the nature of man is a historical nature. ‘The nature of man
is susceptible of change . Thomas repeatedly dates. . . . In this sense, the

nature of man changes in history, for better and for worse; a the same that the
fundamental dructure of human nature, and the essentid dedtinies of the human
person, remain untouched and intact.%*

Phrases such as “the credtive possbilities that ae inexhaudibly resdent in  human
freedom” and the “increesng multitude of inditutions of dl kinds® sound just like
Niebuhr; likewise the statement that “it has been abundantly proved in higory that the
nature of man is a higoricd nature” Murray aso protested againg “caricatures of the
doctrine of naturd law”: it does not, he sad, lig “particularized do's and don'ts, nicdy
drawvn up with the aid of deductive logic adone, absolutdy normetive in al circumstances,
ready for automatic application, whatever the factual circumstances may be” Nor does

52ND I at 281.
63 WHTT at 114

541d. at 112-13.



“its concept of an immutable human nature and an unchanging sructure of human ends
requir[€g] it to deny the higoricity of human exigence and . . . the virtudities [vitdities?]
of human / freedom.”®®

Murray did not place great emphass on the other “rddivizing” argument: that
human inditutions and truth-cdams are partid in the light of the transcendence of God.
Neverthdess, he employed arguments of that sort a various points, including, again, his
defense of the Religion Clauses as “aticles of peace’ rather than “articles of faith” The
regime of equa rdigious freedom for al does not ret on “dogmds]” propostions like
“rdigion is an individud maiter” or “dl religions are different ways to the truth.” If it
did, Murray agued, tha would establish the theologicd perspectives underlying such
propositions.  individudigic Protestantiam, or a kind of reigious syncretism.  Again, the
grounds for church-date separation in America are pragmatic and and context- spedific:
“the demands of socid necessty, the rightfulness within our own circumstances of the
American manner of assarting the didtinction between church and dtate, and the lessons of
experience”®  The “socid necessity” and paticular circumstance of America, is the
unfortunate fact of religious plurdism; the lessons of “experience’ are that disputes over
religious doctrine become less explosve when they ae removed from government's
gphere, and that rdigion, including the Catholic fath, has proven to flourish more in
Amgrica with smple freedom then with “legd privilege™®’ As dready noted, rules
agang censorship and religious establishment are, Murray said, not “necessarily inherent
in the conditution of an ided society,” but apply to the particular conditions and
experience of America®®

Murray further caled experience “the most powerful” argument, the one “which
best hamonizes with the generd tone which aguments for our inditutions are
accustomed to adopt.”®® The American founders “were not engaged in broaching a
political theory universa in scope and gpplication, a plan for an Ided Republic of Truth
and Virtue. They were arguing for a particular kind of Conditution, a specid kind of
governmental dructure, a limited ensemble of concrete laws, dl desgned for gpplication
within a given society.””  Thus, even as Murray asserted the need for certain universal
truths underlying the American politicad dructure, he dso dlowed much of the
foundation to rest on arguments of historical experience and pragmatic results.

Murray did tied this modest method of politicd judification to Judeo-Chridian
principles about the unique transcendence of God. He recounted a story that Niebuhr
would appreciate:

8 1d. at 295-96; see id. at 298 (I would not at all mind standing with [the critics], tearless, at the grave of
any of the shallow and distorted theories that they mistake for the doctrine of natural law.”).

% 1d. at 76.

67 1d. at 72-74.
%8 1d. at 169.
91d.at 77.

4.
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If perhaps what troubles [criticg is the fact that the commitment [to churchdtate
separation] is limited, in the sense that it is not to the truth and sanctity of a
dogma but only to the rationdity and goodness of a law, they might recal the
gory of Pompey. After the capture of Jerusdem in 63 B.C., he went to the
Temple and forced his way into the Holy of Holies. To his intense astonishment
he found it empty. He should not have been agtonished; for the emptiness was the
symbol of the absence of idolatry. It symbolized the essentid truth of Judaism,
that Oneisthe Lord.”

Murray then quoted gpprovingly Danid Boorgin's defense of the same modesty at the
heart of American affirmations. “‘Far from being disappointed, we should be ingpired
tha in an era of idolatry, when s0 many nations have filled their sanctuaries with
ideological idols, we have had the courage to refuse to do 0. "’

The increesed gppreciation of contingency and difference in  mord-poaliticd
judgments is a common feature of modern naturd-law approaches. Jeanne Heffernan, for
example, traces it in the work of modern Thomis Yves Smon, who like Niebuhr
“perceives the ambiguity of action””® Simon dealy recognized one of the causes of
contingency discussed above — the difficulty of goplying absolute generd principles to an
endless variety of conditions — and wrote that because of such complexities “‘a practica
judgment aways fdls short of certainty.””’* As to the other Niebuhrian argument against
gdatic norms — the argument that they frequently reflect snful pride devating partid
truths to absolute status — Heffernan does not identify a precise pardle in Smon’'s work.
But Smon drongly emphaszed sn more generdly, writing that pessmism about human
mora cepacities conditutes “‘depth of moral intelligence’” and that optimists about
human nature “‘are the shdlow minds, the idiots of the mora order.”””® As Robin Lovin
observes, Niebuhr “would no doubt be surprised to see how closdy the revisons that
have developed in Cathadlic ethics since Vatican 1l have pardlded his own [concern that
there be] contextud flexibility.”"®

On the quedion of how to distinguish universal principles from those contingent
upon circumgtances, the answers given by Murray and Niebuhr, though not identicd,
paralld each other. Fird, universd principles are likely to be generd, while their specific
aoplications are likely to vary based on circumstances. Murray spoke of a fixed, basc
naurd lawv “with changing, progressive applications”’’ While generd norms are found

1d. at 77-78.

21d.a 78.

3 Jeanne Heffernan, Acknowledging Ambiguity and Differencein Politics: A Christian Realist Challenge
to Thomists, in REASSESSING THE LIBERAL STATE: READING MARITAIN'S MAN AND THE STATE 87, 96
(Timothy Fuller and John P. Hittinger eds. 2001).

™ 1d. at 96 (quoting YVES SIMON, PRACTICAL KNOWLEDGE 12 (1991)).

> 1d. at 95 (quoting YVES SIMON, FREEDOM AND COMMUNITY 179 (1968) (emphasisin original)).

"8 L ovIN, supra, at 16.

TWHTT at 331.
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in “the same old primary principles of the naturd law,” in the cases of new problems that
aie from changing circumgtances and that “concern the particulars of mords” the
answers will be “new specifications of old principles””®  Likewise, Niebuhr pointed to
the didtinction between the universdity of the generd prohibition againg murder and “the
endless rdativities which manifet themsdves in the practicd application of the generd
prohibition.””®

Second, to make a proper identification of universal as opposed to contingent
standards — and avoid giving partia perspectives an absolute status — requires a process
of reflection with purpossful effort at detachment from one€'s own interest. For Murray
the naurd lawyer, vdid principles and standards were identified by right reason, which
requires, in Aquinas's words, “‘careful inquiries” and “‘much reflection.””®®  Niebuhr
was fa less willing to identify “reason” as the lodestar for identifying vdid principles,
snce he thought that sn could employ the methods of reason as a cover for sdlf-assertion.
He kept a greater role for direct dependence on God, in “moments of prayerful
transcendence”®  But he neverthdess &ffirmed the necessay role of “criticd
intdligencg’ in andyzing mord-socid problems, even for the rdaively modest redist
project of “arbitraing] and adjustfing] between competing interests”®? He dso stated
that dthough “[i]t is not possble to reman fully conscious of the egoigtic corruption in
the truth, while we seek to edablish and advance it in our thought and action,”
nevertheess “it is possble in moments of prayerful transcendence over the sphere of
interested thought and action to be conscious of the corruption.”®®  Again, the insights
from such andyds and reflection must in principle be capable of objective vdidity, or
else Niebuhr's own extensve set of clams about human nature and ends, based on such
reflection and inteligence, is dso undercut.

C.

An emphass on hidorical contingency seems to cut agand fixed rules, which
cannot cgpture dl of the complexites and posshiliies — incduding unanticipated
posshilities — of a given gdtuation. This sats up a basc tenson, familiar of course to
lavyers, between generaly applicable rules and case-specific judgments. On this score,

8 |d. at 113-14 (citing Aquinas’s distinction between the “formal” consideration of just and good things, in
which “‘they are always and everywhere the same,”” and the “material” consideration, in which what is just
may change “on account of the mutability of human nature, and the diverse conditions of men and affairs
according to the diversity of times and places.’”

"ND Il a 254,

8O WHTT at 118.

8IND Il at 217 n4.

82 REINHOLD NIEBUHR, AN INTERPRETATION OF CHRISTIAN ETHICS100 (1935).

8 ND 11 at 217 n.4 (adding that “it is also possible to carry thisinsight into our interested thoughts and

actions so that it creates some sense of pity and forgiveness for those who contend against our truth and
oppose our action”).
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Chrigian redlism might seem again to sand againg naturd lawv. But again, the two are
not necessarily incompatible.

Among Murray’s primary criticisms of Niebuhrian redism was its lack of a
dructure of rules. He made this citicism in We Hold These Truths in the context of
reviewing past forms of American (by which he meant Protestant) ethics. The “old”
Protestant moraity, Murray said, wrongly equated personad with political ethics and
therefore applied the smple commands of Jesus to the different world of nationa and
internationd decisonmaking.  This critique Murray largely shared with Niebuhr.  But
Murray then turned his attack on the “new” Protestant mordig, the “ambiguist” — dearly
the Niebuhrian redis who has shatered the smple illusons of the old mordity but has
left amord vacuum.

Agang the absolutism of the old mordity, in which the contingent facts got lost
under indstence on the absolute precept, the new mordity moves toward a
gtuationdism, in which the absoluteness of principle tends to get los amid the
contingencies of fact. . . . Whereas the old mordity saw things as so smple that
mord judgment was dways easy, the new mordity sees things as so complicated
that mora judgment becomes practically impossible®*

It is a caricature to say that Chrigian realism renders mord judgments “practicaly
impossble’; the approach surdy supplies guidance for making the “proximate€’ mord
judgments that Niebuhr said are crucid and often our only option under conditions of sin.
However, it is far to charge that in Niebuhr's hands, Christian redism tended toward
“dtuationdism.” Niebuhr hebitudly andyzed individud mord-politicd problems by
recourse to the most generd of condderations, such as the law of sacrificid love and the
redities of dnfulness, without the mediaion of rules. He “prefefred] to mantan a
didecticd tenson [between love and judtice] rather than spdl out any second-order
principles which might follow from them”®® This method could brilliantly reved the
dynamics a work in a dtuation, but it rased the risk of collgpsng into pure
consequentidism and  utilitarian caculation — a full readiness to commit a lesser evil
whenever it would prevent a greater one — as when Niebuhr refused to renounce in
principle the fire-bombing of German cities near the end of World War 11.8°

An absence of rules can certainly be criticized from the perspective of natura-law
affirmations. A sysem of socid-politicd ethics without rules fals to recognize that the
unchanging nature of God is reveded in dgnificant ways in the world. For example,
“[an unbinding love [one not reflected in binding rules] would seem the least likdy
concluson one would reach if he seriously regarded the freedom of God's love in binding
Himself to the world as the modd for al covenants between men.”®’

84 WHTT at 278.
85 RICHARD HIGGINSON, DILEMMAS. A CHRISTIAN APPROACH TO MORAL DECISION MAKING 109 (1988)
8 4.

87 pauL RAMSEY, DEEDS AND RULES IN CHRISTIAN ETHICS 127-28 (1967).
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But an absence of rules is aso troublesome even under risk-minimizing or redist
premises.  If human beings are stubbornly partid in their mord reasoning, this strongly
suggests that ther decisonmeking should be condraned by nondiscretionary rules,
rather than liberated for quite free-floating assessments of how generd principles gopply to
eech unique st of drcumgtances. “If faithfulness to the neighbor is a prime imperative,
then the concepts and categories of Chrigian ethics ought to fit the demand. Too much
tak of approximation and ambiguity hurts the cause”®® For example, an absolute rule
agang directly or intentiondly attacking noncombatants might be judtified as a response
to “the intractable tendency of human persons to take advantage of one another.”®® An
absolute rule may not produce the optimal mora result in dl cases it covers, but it may
dill be judified because it produces the right result in most cases and case-by-case
decisonmaking is too riky. These ae familiar arguments for rules even under
consequentiadist ethics. In Chridian redist terms, such a rule can be a judified
“proximate’ solution,® one that despite its imperfection is jusified given the redities of
the world.

Chrigtian redists after Niebuhr have long redized the need for a Sructure of rules.
Niebuhr's close colleague John Bennett developed the concept of “middle axioms™:  rules
that are “more concrete than a universa ethica principle and less specific than a program
that incdudes legidation and political strategy.”®*  Although such axioms may “sill leave
many pressng problems unsolved,” they ae important because they “give both the
Church and the individua Christian a sense of direction”®® Likewise, Protestant ethicist
Paul Ramsey offered the absolute rule of noncombatant immunity as “an extenson
within” Christian redism. ®®  The rule ill recognizes deadly force to protect others as a
trandation of Chrigian love into circumstances of sin; but it dso channds that response,
in part precisely because of the Snful tendenciesin the one employing force.

With its sense of complexity and contingency, Chridian redism is likdy to view
many of these rules as provisond, even though judified. Such rules would be
provisond, firg in tha they do not directly embody a universd mora vadue but rather
are condructed as a means of baancing varying fundamenta vaues, and second, in that
they would be subject to reexamination in the light of new devdopments. “Middle
axioms,” for example, “‘are not binding for dl time, but are provisond definitions of the
type of behavior required of Christians a a given period and in given circumstances.’”%*
As with the doctrine of dare deciss in law, a rule-based reaism would try to baance
flexibility and cetanty, being willing to dter mord principles but presuming agangt

8 \Werpehoski and Crocco Introduction, at xxi.

8 1d.

90 See supra note XX and accompanying text.

°1 JOHN C. BENNETT, CHRISTIAN ETHICS AND SOCIAL POLICY 77 (1946).
21d.

%3 Citeto THE JUST WAR.

9 Bennett, supra note XX, at 77 (quotation omitted).
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doing s0. Once again, | see no bhasc incompatibility here with naurd-law theory.
Naturd lawv may see tend to see more universdity and less contingency in mord-politica
datements;, but these are questions of degree, and in the hands of Murray and others
naturd law clearly acknowledges contingency. Nor does naturd law, as Murray
explicated, regard the universd and the contingent as the two sole, mutudly exclusve
categories — nothing but eternd rules and changing prudentia judgments. He describes a
series of descending principles of naturd law (from “primary” to “particular”), a each
dage becoming more specific and thus requiring more specific knowledge and judgment
to ascertain.®® Principles in the middle of the series look similar to the middle axioms of
Chridtian redism.

V.

A.

If the arguments here are correct, then natural law and Chrigian redism actudly
share ggnificant common ground and, a least with some qudifications, may profitably
be combined in Christian mord analyss. Both gpproaches assart that mord-politica
principles and inditutions should rest on assessments of human nature and what will
promote human flourishing in the light of that nature. Both gpproaches dffirm that there
are red, objectivdy vaid mora-politica principles, grounded ultimately in the work of
God the creator. Both recognize that the universaly vaid mord-politica principles tend
to be generd in nature, and that more specific rules, goplying the generdities to concrete
gtuations, will vary more according to particular circumstances.

There remain many differences in emphases between natura law and Chrigian
redism, but often these differences complement and correct each other, so that a full
vison of Chrigian politica ethics can benefit from both. Each gpproach can teke
account of human nature both in its ided and in its falen agpects, as Chridian politica
thought should; but naturd law will contribute more to explicating the ided ends of
human beings and Chrigian redisn more to exploring ther fdlenness and its
consequences. Each can afirm both universd mord-politica principles and contingent,
gtuation-specific ones, but naturd law offers more resources for identifying the
universds, while Chrigian redism reminds us of the importance of the contingent.
Naiurd law offers assurance that ethica-political reasoning can ret in some solid
foundaions, while Chridian redism offers the pointed reminder that Chrigian life in the
world is characterized by tendon and thus many political solutions must be provisond
and subject to adjusment. As to sources of politicd arguments and decisons, natura law
reflects more the contributions of generd human rationdity, Chrigian rediam the role of
digtinctive Biblica concepts like sacrificid love and origind Sin.

A combination of natura law and Chridian redism suggests that a mord-politica
principle or inditution is mog solid when its judification rests on both the pogtive
possihilities of human nature and on its negative tendencies. For example, the most
powerful case for democracy combines, in Reinhold Niebuhr's words, “man’'s capacity
for justice’ with “man’s indination to injustice”® People of al sorts have both a need

S WHTT at 111.

% CLCD at xi.
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and a capacity to participate in decisons about the common good through a deliberative
process, they dso have a tendency to aggrandize themsdves tha means that politica
power should not be concentrated. More precise features of democracy can aso be
judtified on such dud grounds. on the podtive Sde separation of powers enadbles each
governmentd branch (legidative, executive, judicid) to act under norms proper to its
functions, and on the negative Sde it reduces the risk of abuse from concentrated power.
Smilar drategies have been used to judify other inditutions and their contours  for
example, a regulated capitdism as defended by Michad Novak, or monogamous
marriage as defended by Paul Ramsey.®’

B.

To say that Murray and Niebuhr, naturd lawv and Chrigtian redism, share to some
extent a common project is not to defend the vaue of that project. Here | will argue —
only briefly — that the approach that Murray and Niebuhr is of grest vaue in bringing
Chrigtian ethics to bear on questions of law and public lifein America

Firg, as | suggested in part |, the emphases of naturd law and Chrisian redism
undergird the most profound features of the American politicd sysem. As Murray
reminded us, the commitment to principles of liberty, equdity, and human dignity is
grounded in the affirmatiions and methods of the naurd-law tradition. One cannot
understand America without understanding the contours and importance of these idedls,
however frequently the nation has faled to live up to them. At the same time, the design
of the American system shows an equdly deep recognition of the limits of human ideds
and the need to baance power and minimize risks of abuse. These themes are prominent
in Chrigian redism, which grounds them in a hiblicdly based view of human nature.
But both Murray and Niebuhr would say that a bascaly sober view of human nature
actudly provides a firmer foundeation for the pursuit of ideds than does a bascdly
optimigic view. Robin Lovin summarizes the smilar contributions that Murray and
Niebuhr make in thar “ecumenica gpproach to liberd democracy”: “The biblicd fath
provides the ideas about human good and mord responshility on which the liberd
democratic consensus rests.  When that consensus is confused or threatened, recourse to
the faith that sets its fundamenta terms is a necessary part of its sdf-defense and sdif-
renewal.*®

Second, as Lovin emphasizes, the approaches of both Murray and Niebuhr are
“ecumenicd.” They bring ther indghts to bear on public life in terms tha others can
access and evaduate without having dready adopted the premises of the Chrigian faith.
Natural-law theory, of course, aspires to be a method by which dl persons of good will
can reason about ethicd principles without resort to uniquely Christian revedion.
Likewise, Reinhold Niebuhr was often seen, by others as well as himsdf, as a Chrigian
“gpologis” whose andyss led many to see, in “the world of politics and ethicq,] how
Chridian ingghts can illuminate the srange compound of dtruism and egoism, of hope

97 See [Novak cites] (defending capitalism as embracing and promoting human freedom and creativity and
also limiting dangers of centralized power); Werpehowski and Crocco, supra, at xxii (noting Ramsey’'s
“argu[ment] that the human capacity for fidelity makes marriage possible, and that the human capacity for
infidelity makes marriage necessary”).

%8 | oVIN, supra,at 193 (citing Murray’s discussion of “the American consensus’ inWHTH at 79-123).
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and despair, of high promise and tragic falure, which forms the very subgtance of human
life”® My own view is that Niebuhr's Chrisian redism is more distinctively Christian
in its categories than is naturd-law theory, while dso remaning thoroughly ecumenica
in that its arguments do not require one to presuppose those Chrigtian categories. But
both naturd law and Chrigian redlism have this ecumenica nature, which is a vaugble
feature for arguments in a plurdistic society where many people do not accept Christian
premises. | do not believe that there is any drict obligation to present politicad arguments
in this ecumenicd or publidly accessble fashion, let done any conditutiond
obligation.'®  Neverthdess, in a plurdisic society, arguments that are accessble to
others are more likey to be effective in politicd debate and lead to productive
deliberation about politicd choices. This has only become more true as reigious
plurdism has increased in the four decades snce John Courtney Murray and Reinhold
Niebuhr spoke to the nation.

% Alan Richardson, Reinhold Niebuhr as Apologist, in KEGLEY AND BRETALL, supra, at 215, 222

100 [Citesto Perry, Greenawalt, etc.]
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