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625 S. State St.

Ann Arbor, Michigan  48109-1215
December 5, 2009
Douglas Laycock










          734-647-9713 (voice) 
laycockd@umich.edu

           734-763-9375 (fax) 
Senator Bill Baroni
3691A Nottingham Way

Hamilton Square, NJ  08690

senbaroni@njleg.org

Re:
Religious liberty implications of same-sex marriage
Dear Senator Baroni:

We urge you to amend the pending Freedom of Religion and Equality in Civil Marriage Act to provide real protection for religious liberty, and then to enact the bill. All the signers of this letter have studied and written about the law of religious liberty for many years; three of us have written in particular about how to protect both sexual liberty and religious liberty.  Two of us contributed to the leading book on the issue, Same-Sex Marriage and Religious Liberty (2008).


We heartily endorse a religious-liberty amendment legislation on the lines proposed in the separate letter that Professor Thomas C. Berg and others sent you yesterday.  We come to these issues from a rather different perspective from some of the signers of that letter, but their analysis of potential legal conflicts is accurate, and their proposed statutory language is necessary to legislation that is fair and just to all sides.

We support same-sex marriage.  We think that equality in marriage will be a great advance for human liberty.  But careless or overly aggressive implementation could create a whole new set of problems for the religious liberty of those religious believers who cannot conscientiously participate in implementing the new regime.  The net effect for human liberty will be no better than a wash if same-sex couples now oppress religious dissenters in the same way that those dissenters, when they had the power to do so, have oppressed same-sex couples.

We realize that you may not share our view of equality in marriage. But we are confident you share our view of religious liberty. And we think it is critical to enact religious liberty protections with respect to same-sex marriage now, before it is too late. Same-sex marriage is coming sooner or later; all the polling data shows that the supporters are much younger than the opponents. Right now, the issue is close; supporters of same-sex marriage may have to bargain to get their bill. But as their support increases, they will have less need to bargain, and they will have the votes to enact same-sex marriage with no protection for religious liberty whatever. That is essentially what they are trying to do with this bill. But at least from our distant observation point, it is not yet clear they have the votes to do it. Someday they will, probably sooner rather than later.  The time to get legislation to protect religious conscience is now.


The pending bill is titled as a bill to protect religious liberty, but it addresses only a small part of the problem, and then only to the extent that there is already protection under the state or federal Constitution. The bill does not religious counseling services or religious adoption agencies, or even the church itself with respect to anything other than the wedding ceremony itself. There is no reason for the state to intrude into these religious institutions, or to force expensive litigation over the scope of constitutional protections.

Moreover, the bill provides no protection for religious individuals who facilitate weddings or provide professional services to help sustain marriages. Requiring such individuals to serve same-sex couples in violation of their conscience would inflict serious harm on a religious minority while conferring no real benefits on same-sex couples, who will nearly always be able to readily obtain such services from others who are happy to serve them.


Codifying the right to same-sex marriage with generous exemptions for religious dissenters is the right thing to do.  It respects the right of conscience for all sides.  It protects the sexual liberty of same-sex couples and the religious liberty of religious dissenters.  It is obviously better for the traditional religious believers; you can also argue, in complete good faith, that it is better for the same-sex couples. They will get the services they need, from providers who want to serve them and believe in what they are doing, and they will provoke much less resistance and social conflict, if they respect the consciences of religious dissenters.

Each of us signs this letter in our individual capacity; neither the American Jewish Congress nor any of our universities takes a position on the issues addressed in this letter.  Professor Laycock is authorized to sign on behalf of the entire group.  We are available to discuss these issues further if that would be of any benefit.










Very truly yours,

Andrew Koppelman
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