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November 17, 2015

VIA FedEx and Electronic Mail: lalogan@mt.gov

Ms. Laurie Logan

Department of Revenue

Director's Office

125 North Roberts
Helena, Montana  59601
Re: Proposed Adoption of New Rules I through III pertaining to tax credits for contributions to qualified education providers and student scholarship organizations (M.A.R. Notice No. 42-2-939)
Dear Ms. Logan:

The Center for Law and Religious Freedom of the Christian Legal Society (the Center), the American Association of Christian Schools, and the Lutheran Church-Missouri Synod respectfully submit the following comments on the Proposed Adoption of the above rules. We confine our comments to proposed New Rule I, which would single out religiously affiliated schools—and the families using them—and deny them the benefits of Montana’s program of tax credits for contributions to student scholarship organizations. Such blatant discrimination against those who choose a religiously informed education for their children (1) finds no warrant in the Montana Constitution and (2) conflicts with federal constitutional rights of freedom of religion and speech.

The Christian Legal Society (CLS) is an association of Christian attorneys, law students, and law professors, with student chapters at approximately 90 law schools. Since 1975, CLS’s Center for Law and Religious Freedom has promoted religious liberty through its work in the courts, legislature, and public square. CLS believes that pluralism, which is essential to a free society, prospers only when the First Amendment rights of all Americans are protected.
The American Association of Christian Schools (AACS) serves Christian schools and their students through a network of thirty-eight state affiliate organizations and two international organizations. The AACS represents students in more than eight hundred schools nationally. AACS believes that parental freedom to choose where and how their children are educated is the most effective and equitable way to improve the quality of K-12 education. The Montana legislature, in establishing a student scholarship organization program, has established an environment in which diversity, individual choice, and educational quality can flourish; however, the Proposed Adoption of New Rule I will have the effect of unlawfully discriminating against families and donors who choose a religiously informed education. The AACS fully supports programs based on the core values of diversity, individual choice, and religious liberty. We applaud the Montana legislature for establishing this tax credit scholarship program as part of the critical effort to offer educational choice and to foster educational quality and we urge the Department not to adopt Proposed New Rule I.
The Lutheran Church-Missouri Synod, a Missouri non-profit corporation, has approximately 6,150 member congregations which, in turn, have approximately 2,400,000 baptized members. The member congregations of the Synod operate the largest Protestant parochial school system in America. The Synod has member congregations in Montana that operate pre-schools and elementary schools. The Synod and its members have a keen interest in fully protecting religious freedom under the First Amendment. 
Introduction and Summary of Argument

As part of a package of education-reform measures, the Montana Legislature in 2015 enacted a tax credit up to $150 a year for a taxpayer who contributes to a “student scholarship organization” (SSO).
 An SSO is an organization that allocates not less than 90% of its annual revenue for scholarships to allow students to enroll with any qualified education provider.”
 In turn, “qualified education provider” is defined to include an accredited private school that administers nationally recognized assessment tests, meets applicable state safety and health requirements, and satisfies other criteria.

Although the above definition plainly encompasses religiously affiliated schools that meet these criteria of quality and safety, the Department now proposes to single out such schools for exclusion. Specifically, it proposes to disqualify “a church, school, academy, seminary, college, university, literary or scientific institution, or any other sectarian institution owned or controlled in whole or in part by any church, religious sect, or denomination” as well as any school “accredited by a faith-based organization.”
 The purported ground for the exclusion is to satisfy two provisions of the Montana Constitution that prohibit “appropriations” or “payments” for religious or “sectarian” purposes or institutions.
 The statute creating the tax credit requires that the program be administered in compliance with these provisions.
   

But this discriminatory exclusion of religious schools is entirely unwarranted by the Montana Constitution, and therefore by the tax-credit statute. As many courts have recognized, the tax credit is not an “appropriation” or “payment”: it is a reduction in the taxpayer’s liability. Nor does it “aid” religious schools or serve religious or sectarian purposes: it promotes education by encouraging Montanans to donate to organizations, which in turn give scholarships to students, who may choose to attend a private school, which may (or may not) be religious. If this program constitutes an “appropriation” or “payment,” so too do numerous other tax benefits, including deductions for charitable contributions, many of which benefit religious organizations (including religious schools) in a far more direct way. Other courts have recognized that under an SSO tax-credit program, any connection between the government and the religious school is highly attenuated.

To prevent this highly attenuated connection, the Department proposes blatant discrimination against religious schools and the families who choose them. That result would conflict with multiple U.S. Supreme Court rulings that discrimination against religious organizations presumptively violates First Amendment rights of free exercise of religion, non-establishment of religion, and freedom of speech. There is no reason to embroil this worthy program in these serious constitutional challenges. Montana law does not require discrimination against taxpayers who choose to assist education in a religious setting, or against families who choose that setting for their children.
I. The Proposed Rule Excluding Sectarian Institutions is Not Required by the Montana Constitution. 
The Department has cited two provisions of the Montana Constitution to support its proposed rule excluding “sectarian” institutions. Article X, section 6 proscribes any “direct or indirect appropriation or payment from any public fund or monies … for any sectarian purpose or to aid any church, school, academy, seminary, college, university, or other literary or scientific institution, controlled in whole or in part by any church, sect, or denomination.” And Article V, section 11(5) proscribes any “appropriation … made for religious, charitable, industrial, educational, or benevolent purposes to any private individual [or entity] not under the control of the state.”  But both of these are simply inapplicable to the tax credit, for multiple reasons.

First, the tax credit involves no “appropriation or payment,” direct or indirect, from any “public fund or monies.” Numerous courts have reached this conclusion, rejecting challenges to tax credits under state provisions whose language tracks Montana’s. Illinois courts have held that the tax credit “does not involve any appropriation or use of public funds” but merely “allows Illinois parents to keep more of their money to spend on the education of their children as they see fit.” Griffith v. Bower, 747 N.E.2d 423, 426 (Ill. App. 5th Dist. 2001); see also Toney v. Bower, 744 N.E.2d 351, 357-58 (Ill. App. 4th Dist. 2001) (“The Credit does not constitute an appropriation, as that term is commonly understood. An appropriation involves ‘the setting apart from public revenue a certain sum of money for a specific object.’”) (quotation omitted). The Arizona Supreme Court has likewise held that “[N]o money ever enters the state’s control as a result of this tax credit…. Thus, under any common understanding of the words, we are not dealing here with ‘public money.” Kotterman v. Killian, 972 P.2d 606, 618 (Ariz. 1999).

The U.S. Supreme Court has also held that tax credits are not expenditures, and that taxpayers therefore lack standing to sue to challenge tax credits under the First Amendment’s Establishment Clause. Arizona Christian School Tuition Org. v. Winn, 131 S. Ct. 1436 (2011). The Court stated that “tax credits and governmental expenditures do not both implicate individual taxpayers in sectarian activities,” even though they may have “similar economic consequences.” Id. at 1447. “[A] dissenter whose tax dollars are ‘extracted and spent’ knows that he has in some small measure been made to contribute to an establishment,” but:
When the government declines to impose a tax, by contrast, there is no such connection between the dissenting taxpayer and alleged establishment… When Arizona taxpayers contribute to STOs [student tuition organizations], they spend their own money, not money the State has collected from [plaintiffs] or from other taxpayers…. [O]ther Arizona taxpayers remain free to pay their own tax bills, without contributing to an STO.

Id. 

Montana’s own jurisprudence also supports this distinction. In State ex. rel. Chambers v. School Dist., 472 P.2d 1013 (Mt. 1970), the Montana Supreme Court held that article X, section 6 (in its former numbering) barred a public school board from “making a levy for, or expending funds for the employment of teachers to teach in a parochial school.” Id. at 1022. While finding a violation in that case, the court quoted from the U.S. Supreme Court’s then-recent decision in Walz v. Tax Commission, 397 U.S. 664 (1970)), which distinguished between subsidies and tax exemptions. The passages quoted from Walz said that “‘[t]he grant of a tax exemption is not sponsorship since the government does not transfer part of its revenue to churches but simply abstains from demanding that the church support the state,’” but that “‘a direct money subsidy would be a relationship pregnant with involvement.’” Chambers, 472 P.2d at 1019 (quoting Walz, 397 U.S. at 675). The Montana court then said, “[I]n the instant case”—that, is payments to teachers in parochial schools]—“this [a direct subsidy] actually is what is contemplated.” Chambers, 472 P.2d at 1019. Thus the Montana Supreme Court would recognize the same distinction that numerous other courts have recognized “between governmental expenditures and tax credits.” Winn, 131 S. Ct. at 1447. The Department must recognize it too.
 

Second, and independently, the proposed exclusion is invalid because the tax credit is not for a “sectarian purpose” and does not “aid” the religious school. The credit is for an educational purpose, and it aids the donor who supports an SSO. At the furthest it aids—in an indirect way—the family who benefits ultimately from an SSO-funded the scholarship, and who might—or might not—choose to use the scholarship at a religiously affiliated school. Thus, the Illinois courts have held that even “[w]ere we to agree with the plaintiffs on the [appropriation] issue, we would fund that the Credit does not contravene the constitutional provisions,” Toney, 744 N.E.2d at 358. This is because “[f]unds become available to schools only as a result of private choices made by individual parents.” Griffin, 747 N.E.2d at 426. In the words of the Arizona Supreme Court (Kotterman, 972 P.2d at 
620):

Even if we were to agree that an appropriation of public funds was implicated here, we would fail to see how a tax credit for donations to a student tuition organization violates [the state] clause. The way in which [a scholarship organization] is limited, the range of choices reserved to taxpayers, parents, and children, the neutrality built into the system—all lead us to conclude that benefits to religious schools are sufficiently attenuated to foreclose a constitutional breach

Finally, to read the tax credit as an appropriation aiding religion would lead to absurd results. If a credit becomes an appropriation aiding religion in any case where a scholarship it encourages is used at a religious school, then any tax deduction for such contributions becomes invalid as well. Treating credits as public funds “directly contradicts the decades-long acceptance of tax deductions for charitable contributions, including contributions made directly to churches, religiously-affiliated schools and institutions. If credits constitute public funds, then so must other established tax policy equivalents like deductions and exemptions.” Kotterman, 972 P.2d at 618. See also Toney, 744 N.E.2d at 357 (rejecting the expansive reading of the state provision because it “may have broad implications for other tax credits, deductions, and exemptions from taxation, such as the property tax exemption for [religious uses] and the partial state income tax exemption for religious organizations”) (citations omitted).

The absurdity is all the more clear in the light of article V, section 11(5), which prohibits appropriations not only for religious purposes, but also for “educational” and “charitable” purposes (unless the recipient is “under the control of the state”). Under this provision, if using an SSO scholarship at a religious school is a prohibited “religious” purpose, then using at any school is a prohibited “educational” purpose. Thus, under the Department’s proposed reading, the entire tax-credit legislation is unconstitutional. Surely the Department cannot adhere to that position. 

Indeed, excluding religious organizations from this credit would a fortiori require excluding them from tax exemptions and from deductions for charitable contributions, since those exemptions are not separated by the additional steps present here: donation to an SSO that funds a scholarship that assists a parent who chooses a school that may or may not be religious. To find an unconstitutional connection in the House-that-Jack-built sequence of actions here would have intolerable consequences, “endanger[ing] the legislative scheme of taxation.” Toney, 744 N.E.2d at 357. The Montana Constitution, and thus the tax-credit statute, provides no authority for the Department to take this step.

II. The Proposed Rule Would Discriminate Against “Sectarian” and Other Religious Institutions, In Clear Violation of the Federal Constitution.
Moreover, were the Montana Constitution (and thus the tax-credit statute) interpreted to disqualify religiously affiliated schooling, it would violate the U.S. Constitution by blatantly discriminating against religion. The connection between government and religion under the program is highly attenuated and cannot justify discrimination against donors and families who choose religious schools. Disqualifying them would violate the Free Exercise, Establishment, and Free Speech clauses.

A. The Proposed Rule Violates the First Amendment’s Free Exercise Clause.   


It is unquestioned that the sole disqualifying factor under the proposed rule is that the ultimate use of an SSO scholarship is at a religious school. Because the proposed rule discriminates against religious institutions, it presumptively violates the Free Exercise Clause. “A law burdening religious practice that is not neutral or not of general application must undergo the most rigorous of scrutiny.” Church of the Lukumi Babalu Aye, Inc. v. City of Hialeah, 508 U.S. 520, 546 (1993). It “must advance ‘interests of the highest order’ and must be narrowly tailored in pursuit of those interests.” Id. Likewise, in Employment Division v. Smith, 494 U.S. 872 (1990), the Court emphasized that singing out religion for discrimination violates the core principle of the Free Exercise Clause. Smith, 494 U.S. at 877 (“[A] State would be ‘prohibiting the free exercise [of religion]’ if it sought to ban such acts or abstentions only when they are engaged in for religious reasons, or only because of the religious belief that they display.”). 

Because the proposed rule applies only to religious institutions, it is not neutral or generally applicable and therefore must satisfy the most rigorous of scrutiny. The rule can only be interpreted as targeting the religious views of religiously affiliated and accredited schools. And for the reasons already given (supra p. 4), prohibiting tax credits that are connected to religious education only because of the intervening decisions of donors and families cannot be a compelling government interest. 

Similarly, the Court in McDaniel v. Paty, 435 U.S. 618 (1978), struck down a law disqualifying ministers from becoming legislators in Tennessee. The law was discriminatory because it disqualified persons solely because of their status as clergy. In his concurrence, Justice Brennan emphasized that to single out a person for “exclusion” because of his religious conduct of pursuing the ministry “manifests patent hostility toward, not neutrality respecting, religion.” Id. at 636 (Brennan, J., concurring in the judgment). Likewise, for many families, attending a religiously affiliated school is an important part of practicing their beliefs; their right to do so is protected by the Free Exercise Clause; and to single them out for denial of a benefit is unconstitutional. As McDaniel makes clear, it is no answer to say that denying a tax credit is denying a benefit rather than imposing criminal or civil sanctions. See McDaniel, 435 U.S. at 626 (“[t]o condition the availability of benefits” on giving up one’s religious exercise “effectively penalizes the free exercise of [one’s] constitutional liberties”) (quoting Sherbert v. Verner, 374 U.S. 398, 406 (1963)). 

This situation is entirely unlike the one Supreme Court decision that has upheld the exclusion of religious activities from a neutral program of benefits to individuals. In Locke v. Davey, 540 U.S. 712 (2004), the Court permitted a state to abstain from providing scholarship aid to a college student who was majoring in theology to train for the clergy. The Court in Davey rested on two factors, both of which are utterly absent in the case of tax credits for donations to SSOs. First, the Court found that government has a “historic and substantial interest” in not aiding the training of clergy, an interest dating back to the founding period and its rejection of tax support for ministers. 540 U.S. at 725, 722-23. Second, the terms of the state’s limitation imposed only a “mil[d]” burden on Davey, because the overall program went “a long way toward including religion in its benefits.” Id. at 720, 724. He could take theology classes, and could take courses in other subjects taught from a religious perspective, as long as his major was not theology. Id. at 724-25.

By contrast, prohibiting families from using an SSO scholarship at a religiously affiliated school places a significant burden on their choice of a religious education. Because religious schools are excluded altogether from participation, families may not apply a scholarship in any school or course of study with a meaningful religious component. The proposed rule seeks to extend restrictions far beyond the religious training of clergy. Moreover, the interest in excluding religious schools from tax credits is minimal: it is very far from the “historic and substantial” interest in keeping apart from clergy training. The proposed rule excludes education on the entire range of secular subjects—history, languages, literature, math, science—merely because it occurs at a religiously affiliated school. Contrast Davey, 540 U.S. at 721 (education for the ministry is “a distinct category of instruction,” unlike “training for secular professions”).

Finally, we reiterate the points made above. The tax credit program is not an appropriation or payment: it takes no money from state funds. See supra pp. 3-4. And even if it were an appropriation, the connection between government and religion is highly “attenuated” because of the “range of choices reserved to taxpayers, parents, and children” (Kotterman, 972 P.2d at 620; supra p. 4). The credit goes to individuals who contribute to any of a variety of SSOs, which then gives scholarship to a variety of students, who then may use them at a variety of schools, nonreligious as well as religious. A connection so distant between government and religion cannot support singling out religious donors, families, and schools for a discriminatory disability.

B. The Proposed Rule Unconstitutionally Singles Out “Sectarian” Institutions.

Proposed New Rule I not only discriminates against religiously affiliated institutions, it also singles out those religious institutions that are “sectarian” or that are “owned or controlled … by a church, sect, or denomination.” It may be construed, therefore, to permit credits for SSO scholarships used at religious schools that are independent of a church or whose religious identity is merely nominal. This is independently unconstitutional, for multiple reasons. First, it discriminates among religious institutions, in violation of the “clearest command” of the First Amendment: “that one religious discrimination cannot be officially preferred over another.” Larson v. Valente, 456 U.S. 228, 244-45 (1982). Applying this principle, the U.S. Court of Appeals for the Tenth Circuit has held that a state program giving scholarships to college students may not exclude students at “pervasively sectarian” institutions. Colorado Christian University v. Weaver, 534 F.3d 1245, 1258 (10th Cir. 2008) (striking down the rule because it “explicitly discriminates among religious institutions, extending scholarships to students at some religious institutions, but not those deemed too thoroughly ‘sectarian’ by governmental officials”). Second, as the Colorado Christian court also found, a provision singling out institutions that are too “sectarian” unconstitutionally entangles government officials in making “intrusive judgments regarding contested questions of religious belief or practice.” Id. at 1261.  
Finally, if Montana’s constitutional provisions were read to require significant discrimination against religious education, they would trigger a serious challenge based on their association with the proposed federal Blaine Amendment of 1876, a failed constitutional amendment that was tainted with anti-Catholic animus. Four U.S. Supreme Court justices have recognized that “[c]onsideration of the [Blaine] amendment arose at a time of pervasive hostility to the Catholic Church and to Catholics in general, and it was an open secret that ‘sectarian’ was code for ‘Catholic.’” Mitchell v. Helms, 530 U.S. 793, 828 (2000) (plurality opinion) (describing exclusion of “sectarian” institutions as “born of bigotry”). Montana’s provisions are among many state versions of the Blaine Amendment that proponents enacted after they failed in the federal effort. See, e.g., Kyle Duncan, Secularism’s Laws: State Blaine Amendments and Religious Persecution, 72 Fordham L. Rev. 493, 520 & nn. 115-16 (2003) (identifying Montana’s provisions as Blaine Amendments). Arizona’s courts have avoided a serious challenge to their own state’s provision by holding that it does not require blatant discrimination against religious education in a scholarship tax-credit program. Kotterman, 972 P.2d at 624-25 (concluding that “[t]he Blaine Amendment was a clear manifestation of religious bigotry,” but holding it inapplicable to cases, such as tax credits, that do not involve “direct appropriations of state monies”). The Department should follow the same wise course and withdraw proposed New Rule I. 
C. The Proposed Rule Violates the First Amendment’s Establishment Clause.
By discriminating against contributions ultimately used at religious schools versus non-religious schools, the proposed rule also violates the Establishment Clause. In Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971), the Court held that for a law or regulation statute to satisfy the Establishment Clause, “First, [it] statute must have a secular legislative purpose; second, its principal or primary effect must be one that neither advances nor inhibits religion, finally, [it] must not foster ‘an excessive government entanglement with religion.’” The proposed rule here violates the second element of this test because its primary effect would be to inhibit religious practice. 

In his concurrence in McDaniel v. Paty, supra, Justice Brennan, discussing the state’s discriminatory exclusion of ministers from political office, said, “The Establishment Clause, properly understood, is a shield against any attempt by government to inhibit religion as it has done here. It may not be used as a sword to justify repression of religion or its adherents from any aspect of public life.” 435 U.S. at 641 (concurring in the judgment). The proposed rule would use a purported Montana constitutional restriction as a sword to target those who make religious uses of SSO scholarships.

D. The Proposed Rule Discriminates Against Religious Viewpoints, Violating the Free Speech Clause. 
Finally, the proposed rule violates the Free Speech Clause, because it discriminates against religious viewpoints from which schools provide education. The rule not only singles out schools that have a religious affiliation; it also applies to schools even if they are not affiliated with any church, sect, or denomination if they are accredited by a faith-based organization. This is a clear attempt to target the religious views espoused by these institutions, not to prohibit the funding of sectarian schools. In Rosenberger v. Rector & Visitors of Univ. of Virginia, 515 U.S. 819 (1995), the court found that the University’s denial of funding to a newspaper with a Christian viewpoint amounted to viewpoint discrimination. The Court stated that viewpoint discrimination is “an egregious form of content discrimination” and “[t]he government must abstain from regulating speech when the specific motivating ideology or the opinion or perspective of the speaker is the rationale for the restriction.” Id. at 829. By targeting schools affiliated with or accredited by a faith-based organization, the proposed rule targets the religious views of those schools. This is blatant religious viewpoint discrimination and, as such, is unconstitutional.

Conclusion
There is no reason to embroil Montana’s wholesome educational tax credit in litigation based on a host of strong legal challenges. The Montana Constitution does not require discriminating against religious donors, families, and schools; and therefore the tax-credit legislation does not authorize it. Proposed New Rule I is invalid, and the Department should not adopt it.
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� 2015 Montana Laws Ch. 457 (S.B. 410), codified in relevant part at M.C.A. 15-30-3101-3114.


� M.C.A. 15-30-3102(9).


� Id. 15-30-3102(7).


� Proposed New Rule I, M.A.R. Notice No. 42-2-939.


� Mont. Const. art. X, sec. 6; art. V, sec. 11.


� MCA 15-30-3001.


� It does not follow, of course, that all affirmative payments that ultimately benefit religious schools would violate the Montana Constitution. As we discuss next, a neutral program that leaves the use of benefits to individual choices—of families, and here of donors as well—is not a violation. The especially attenuated connection here between government and religious schools simply makes the validity of this program especially clear.







