MINISTERIAL EXCEPTION: FED SOC TELEFORUM
	I should say that I filed an amicus brief in previous round of litigation supporting the ministerial-allowance exclusion. But today I’ll be discussing the constitutional arguments on both sides.
I. Background
Section 107 contains two provisions permitting a minister to exclude the rental value of church-provided housing from his/her income. 107(1), enacted back in 1921, authorizes this exclusion for ministers living in church-owned parsonages. 107(2), enacted in 1954, extends the exclusion to a cash allowance the minister receives to buy or rent separate housing. The current challenges in Wisconsin have aimed at 107(2), the exclusion of the allowance provided for independent housing.
II. Standing
Of course, to challenge a statute in federal court, the plaintiff must have standing to sue, i.e. she must suffer a legal injury, either in the past or imminently. Annie Gaylor’s alleged injury is unequal treatment in that, as leader of a nonreligious organization, she was denied the housing allowance available to ministers of religious organizations. In an earlier lawsuit, the court of appeals held that she lacked standing because she had not yet applied to claim the allowance and been denied. But Gaylor then applied, and the IRS ultimately denied her request. That appears to give her standing, and the government concedes it did. There are some complications—for example, the IRS did not issue the denial letter until after she had sued—but in the end, it seems likely that standing is now established, and the court will reach the merits.
III. Establishment Clause Issue
Under the Establishment Clause, the government can’t give a bare preference to religion—favoring religion for its own sake. But it can exempt religion from regulation, including tax regulation, in two categories of circumstances.
A. The first category involves protections for religion that are also given to a variety of nonreligious organizations or activities, based on some common feature and reflecting some purpose for the protection other than simply religious freedom itself. For example, the Court in the Walz case (1970) upheld the constitutionality of exempting religious organizations from property taxes along with a wide range of nonreligious charitable organizations.
The defense of the ministerial-allowance exclusion puts it in this category: as part of a set of exclusions for persons whose housing is constrained by, and used for, the needs of their employer. This set includes two specific groups of employees who can exclude a cash allowance for housing: military personnel and citizens sent abroad by their employers. These employees tend to face limited housing choices—they often must live near the military base or in an expatriate compound—and also face extra burdens from frequent or distant relocation. Ministers probably fit this category too; many have to live near the church to be on call. But these two examples alone are far narrower than the range of organizations receiving property-tax exemptions in the Walz case.
But the ministerial exclusion can also be analogized to two much broader, general provisions excluding the value of a home that is used regularly “for the convenience of the employer” or “for business purposes.” Many ministers open their homes regularly for church activities; the court may accept this generalization and see the ministerial exclusion as analogous to these broad sets. The counterargument is that the ministerial exclusion goes further than these: a minister can claim it without showing that his or her home is actually used for the church. And many ministers—probably an increasing number—don’t use their home this way. For that reason, the district judge rejected the analogy.
B. Here’s where the second category of permissible exemptions enters. The government can enact provisions specially exempting or “accommodating” religion in order to remove the burdens of regulation. The power to accommodate has limits, but the Court has emphasized that there is “ample room” to accommodate. Under the famous or infamous Lemon test, the special treatment must have a secular purpose and secular effect. 
Extending the exclusion to all ministers serves two important church-state values that constitute secular purposes and effects. First, extending it beyond church-owned parsonages promotes equal treatment between different religious bodies—especially between more established groups that more often own attached parsonages, and newer groups that more often locate in non-residential areas or lack the means to buy nearby homes. Equality among denominations, the Court has said, is “the clearest command of the Establishment Clause.” 
Second, extending the exclusion categorically to all ministers avoids church-state entanglement by avoiding inquiries into how and to what extent the minister used the home for church activities. There are other examples where religious exemptions have been broadened because in their narrow form they would create require intrusive, entangling inquiries into religious questions. For example, the Court unanimously upheld the exemption allowing religious organizations to favor their own members in hiring for all their positions, not only those with religious responsibilities. The Court said that distinguishing religious from secular activities could lead to the government mischaracterizing or second-guessing the nature of an organization’s work. 
Another example is the ministerial exception in antidiscrimination law, unanimously affirmed in the Hosanna-Tabor case. This broadly bars all such suits by ministers against their employers—not merely suits that involve a doctrinal tenet like the Catholic rule of male-only priests. The rationale is that any such suit might require the court to determine whether the church’s reason for acting was discriminatory or legitimate—was the plaintiff a bad minister?—which would be highly entangling.
The district court rejected these justifications for the broad exclusion. It said that the inequality between parsonage-owning churches and others was just the product of a facially neutral law, that many laws affect different churches differently, and that such effects can’t justify handing out blanket exemptions to churches. Some churches might charge fees for services they provide; the government doesn’t have to allow deductions for those just because it allows deductions for charitable contributions.
The district court also doubted that the inquiries into uses of a home would be highly intrusive or entangling. It said that the broad exclusion improperly gave employers and employees incentives to characterize the employees as ministers. The proper course, the court said, was to expand the exemption to cover leaders in secular organizations comparable to ministers in churches.
It’s certainly true that the broader housing exclusion is not compelled by the Constitution; the limitation to church-owned housing would be upheld as facially neutral. But the question is whether the government has discretion to broaden the exclusion based on reasonable—even if debatable—considerations of denominational equality and nonentanglement.
A final argument for upholding the exclusion is that invalidating it will undercut strong reliance interests of ministers, particularly older ministers. Many have structured their retirement planning around this 60-year-old section of the tax code. Those approaching retirement may not be able to contribute enough to cover the shortfall in their remaining years of active ministry. In the Walz case the Supreme Court said that the “unbroken practice of according the property-tax exemption to churches … is not something to be lightly cast aside.” On the other hand, the Court has also said that no one gets a vested interest in a violation of the Constitution. Ministers’ reliance interests of ministers may make the judges want to uphold the statute, but they still have to assert a constitutional rationale for doing so.
[bookmark: _GoBack]Ultimately, the result in this matter depends on the court’s attitude toward provisions that specifically accommodate religion. The exclusion will be upheld if the court takes a deferential approach and allows the government leeway as long as it’s reasonably promoting valid church-state concerns like denominational equality and nonentanglement in religious questions, and is not directly imposing a significant burden on anyone else. I believe that is the correct approach—the most consistent with the text, tradition, and precedents—especially with respect to treatment of ministers. But there are certainly judges who view it as presumptively unfair to exempt religion when arguably comparable nonreligious activities are not exempt, and they are likely to view the justifications for doing so here as insufficient.
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