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I. Introduction

In two previous essays I explored the question of “what is equality?” within the contexts of the thoughts and objectives of the Framers of the American Republic as expressed in the Declaration of Independence and the self-evident truth that “all men are created equal.” The first essay was a general inquiry and presented an argument about the meaning of equality within the context of the American republic’s foundation.
 The second article concentrated on the equality argument made in support of abortion access and practice.
 I would now like to explore the question about the meaning of equality in the framework of another challenging American political and legal debate that generates passion among participants, i.e., same-sex marriage.
Roadmap

In order to present my thesis regarding equality in the context of marriage, I begin with this brief introduction (Part I) that provides the launching point for considering a background that underlies this study (Part II). I next proceed to a recap of an examination of some fundamental precepts regarding the legal notion of equality that were vital to the Framers and which has been published earlier in the previous articles in this equality series I have authored (Part III). I then examine these fundamental ideas within the context of two cases that provided a crucial foundation for Goodridge v. Department of Public Health (the Massachusetts case in which same-sex marriage was judicially recognized), i.e., Planned Parenthood v. Casey and Lawrence v. Texas (Part IV). My analysis of Casey and Lawrence should reveal to most readers the substantial flaws in the reasoning of these two cases that were relied upon by same sex-marriage advocates to search for new Constitutional claims that would support the campaign for same-sex marriage. In essence, the Casey and Lawrence opinions provided the liberty-equality axis that led to Goodridge. This fourth component provides the framework for testing the equality claims made in the advancement of same-sex marriage adopted in the Goodridge decision. But the equality claims and the justifications underlying them are built upon the unstable claims of proclamations Casey and Lawrence. Ultimately, the rationales of Casey and Lawrence inevitably fail when applied to the “equality” argument supporting same-sex marriage (Part V). This component of the present essay results in the inexorable conclusion that the argument based on equality cannot sustain the institution of same-sex marriage. I then offer some final remarks in my conclusion (Part VI).

II. The Underlying Background—Equality Arguments and Some Limitations


I begin this section by proffering the view that precision in the use of language in general, and legal language in particular, is critical to understanding the nature and substantive content of an argument. There should be no exception to this when the language addresses questions dealing with equality and marriage. Many, perhaps most, people would conclude that the word “equality” has a relatively clear meaning for virtually everyone. The same sentiment could well apply to the meaning of  the term “marriage.” But we know that the meaning of language can be manipulated by some interpreters who are not so much interested in objectively explaining its meaning as trying to convince others to adopt their subjective sense or impression of what is being addressed. As Lewis Carroll’s Humpty Dumpty told Alice, “When I use a word, it means just what I choose it to mean—neither more nor less.”
 This is evident in the present day when equality and marriage are discussed in the context of same-sex relationships. But the subjective approach of Humpty Dumpty when used to define, explain, and interpret legal meaning is a perilous course to pursue, and I hope to demonstrate this in the context of the present day campaign for legal recognition of same-sex marriage.
Based on my earlier work in the two previous examinations of equality,
 I reach the conclusion in this essay that the equality argument cannot sustain the legal justification for same-sex marriage which lawyers and courts, such as the Goodridge majority, offer. In support of my conclusion, I present an argument that the equality of human beings exists at certain fundamental levels—the most basic would be something guaranteed, albeit vaguely, in the essential equality of the multi-faceted right to be born, to live after birth, and to flourish (albeit in a variety of expressions). My approach is based on the Declaration of Independence’s assertion that “all men are created equal.” I believe that the understanding of the framers of the Declaration regarding equality is essential for making any equality argument that is legally justifiable in the American context—and most likely beyond this context considering the American influence on other legal systems. While most legal arguments require some flexibility regarding their meaning as the common law tradition demonstrates, the argument from equality does not possess the unrealistic elasticity required to substantiate the quest for legal recognition of same-sex unions.
The basing of a legal argument on the claim of “equality” cannot guarantee that the manifestation or exercise of equivalence is the same for every claimant. Otherwise, the competition for who would be considered the best person in any particular field could never be determined. Nevertheless, each claimant who relies on an equality argument with some goal in mind should be able to present a coherent case that he or she is entitled to be the equal of all others in the right to be born, to live, and to seek what is needed to thrive until one’s death as reason suggests.
 Each person can also enjoy the equality to remain free from unwarranted, i.e., unreasonable, intrusion into one’s existence as long as this exercise does not interfere with anyone’s fundamental claims to enjoy a parallel human existence. Having made this last point, one should recall that there are contexts which may enable some claimants a right to pursue certain activities whereas others may not. For example, a company that is awarded a government contract to manufacture munitions would be entitled to fabricate explosive devices whereas a cell of anarchists or terrorists would not, because on several important fronts they are not the “equal” of the candidates to be government contractors. 
In this regard, an individual claimant cannot expect that societies and their norms must be compromised on every front to reflect or adopt the equality argument advanced by some members of the community in which their claims cannot be factually and rationally supported. This, I submit, is especially true in the realm of public policy issues defining the meaning of marriage and the arguments advanced for recognizing same-sex relationships as marriages. By way of illustrating this point, when Chief Justice Margaret Marshall set the stage in Goodridge for the recognition of same-sex marriage in Massachusetts, her remarks that marriage is “a vital social institution” and the “exclusive commitment of two individuals to each other nurtures love and support” carefully avoided the claim that a couple comprised of two people of the same sex are equal to or the same as a couple consisting of a man and a woman in all regards.
 
There are other important considerations that need to be taken into account as I develop this particular investigation into the meaning of equality in the marriage context. For example, there is a need to consider equality among people to be free to know and enjoy the truths about human nature, including the truth to live with others and be respected as a member of the same human family. There is also the role of equality as the guarantor of expectations, opportunities, and claims which each person can make and reasonably expect to be fulfilled. But it is crucial to realize that objectivity defines the meaning of equality rather than the subjectively determined meaning that some individual or group may assert or demand. In this regard the objective means for defining equality identified by the drafters in the Declaration is the Creator who has endowed each member of the human family with both similarities with and distinctions from others. This needs to be remembered whenever the idea of equality is under investigation. 
In the present age of the early twenty-first century, we often hear claims made about “inclusiveness” and “human rights” that are deemed essential by some advocates to make each person “equal” with all others notwithstanding the diversity that differentiates them often in some significant ways.
 This is patent in many arguments advanced in favor of same-sex marriage. The justifications offered contravene the facts surrounding human nature and the objective reasoning that enables us to understand the similarities and differences that exist among people. Here we need to take stock of some fundamental questions. Are we equal in possessing the talents and skills that enable us to pursue the many activities found within human existence? Can the baseball fan assert that he or she is the equal of Babe Ruth when it comes to playing the game based on the fan’s and Ruth’s mutual love of the game? In truth, some of us may have to expend a great effort to attain what it might take another person little if any exertion, and if this be the case, can it be said that we are equal in all respects? The answer is or should be manifest: the meaning of equality is restrained by certain limits that can be rationally and factually understood. The quests for marriage equality for same sex couples is unsustainable because they remove from consideration two foundational pillars essential to equality: the first concerns the importance of objective facts, and the second raises the vital role of right reason and logic in assessing the extent of similarities and distinctions found among people.
 When reason and fact are pushed aside, the law becomes a tool of pure positivism that grants a license to make “equal” what reason and reality demonstrate and conclude is not.
Knowing that I am entering a topic that bears great sensitivity among many people, I want to express clearly that it is not my intention to insult, demean, or marginalize anyone and the dignity that inheres to everyone.
 To disagree with someone with different views on any subject is not to insult, to demean, or to marginalize those with whom one disagrees. The nature of disagreement is, rather, to enter a debate with reasoned analysis and objective commentary supported by factual analyses. Thus, my objective is to demonstrate that for people to be the equal of one another in the context of marriage, there is a compelling need to analyze clearly the nature of marriage, as it has been understood and legally recognized, as the union of a man and woman and why certain relationships, including those between two people of the same sex, cannot constitute a marriage. A same-sex couple may be a private relationship that is protected by the law under Lawrence v. Texas,
 but it would be inappropriate to confer on this relationship the status of marriage as I shall demonstrate. While the associations of two persons of the same sex or opposite sexes are relationships, they lack something essential for the relationship to be a marriage that is constitutive of the family, the basic unit of society. 
I am aware that there are those who disagree with me on this point. For example, Professor Mark Strasser has stated in one of his several commentaries on Lawrence that since “those with a same-sex orientation have a right to privacy with respect to other matters of family life including fundamental rights with respect to the children that they are raising, then they too should be given the right to enter the relationship that is the foundation of the family in our society.”
 I also cannot agree with his further assertion that, “Perhaps it will be argued that those with a same-sex orientation have a right to marry, just not the right to marry someone of the same sex”
 because he improperly relies on the Supreme Court’s decision in Loving v. Virginia.
 In that case, the Court concluded that Virginia could not deny interracial couples the right to marry because, according to the state, they had the right to marry as long as it was not someone of race different from their own. But Professor Strasser asserts that the argument is no more convincing in the same-sex context than it was in Loving.
 When it comes to marriage issues involving the propriety of same-sex relations, it is evident that any man, regardless of his sexual orientation, has the same ability and faces the same restrictions to marry a woman. And similarly, any woman, regardless of her sexual orientation, can marry any man regardless of his orientation. In this they are equal. However, Professor Strasser implies that under the rationale of Loving v. Virginia, the Supreme Court would have to conclude that no state could deny same-sex couples the right to marry by saying that such individuals had the right to marry, just not someone from the same sex. 
But Loving v. Virginia does not have the application to same-sex relationships that advocates for same-sex unions, such as Professor Strasser, wish it to have. Loving addresses a man marrying a woman or a woman marrying a man; however, the difference in races of opposite-sex couples, according to Virginia law that was eventually struck down, precluded the marriage from taking place. Under Loving, the complementarity of the sexes was understood, respected, and honored by the courts involved with that litigation. In the drive for recognition of same-sex versus interracial marriages, the issue of complementarity is not considered in the same fashion. In addition, under Constitutional law, race has played a particular role in adjudication of cases dealing with due process and equal protection claims.
 In the quest for the legalization of same-sex unions, the race of the partners is immaterial because the prohibition of same-sex unions under state law does not consider racial composition but sexual complementarity. It is same-sex, not race, which is the driving force in the present day debate, and this factor the Supreme Court has not addressed. But should this matter come before the Court, it is clear that Lawrence is an indicator of where the Supreme Court will probably go on the question of same-sex unions. As will be demonstrated in Part IV, the Court in Lawrence has suggested that it will not go where same-sex union advocates want it to go, i.e., while private consensual adult sodomy is constitutionally protected, same-sex marriage is not.
Insisting through legislation or adjudication that one thing is equal to something else does not in fact make it so—for there must be some foundation based on facts and reason that can justify the claim. If this factual-rational foundation is lacking, the claim must necessarily fail unless the legal mechanism is a purely positivist one. This is patent when the physical differences of male and female and their biological complementarity essential to the continuation of the human race are taken into account.
 To promote as “legal argument” contradictions of reason and fact destabilizes the integrity of a legal system and its supporting substantive law. Reliance on an “equality” argument to advance legal schemes to recognize same sex-marriage does not make relations between two men or two women the same as the complementary relation between a man and a women when reason and fact state that they are equal in certain ways but not in other ways that are crucial to the institution of marriage.
 While the sexual relations between same-sex couples and opposite-sex couples may generate physical pleasures through sexual intimacy, they are substantively different in that the latter exemplifies the procreative capacity that is the foundation of the human race based on the ontological reality of the nuclear family (the fundamental unit of society) whereas the former is sterile from its beginning and cannot achieve this objective.
But let us assume for the moment that I am wrong and that the relationship between two men or that between two women is the equal of the marriage between a man and a woman. What conclusions do we then reach, considering the questions surrounding marital context, about equality claims made for other relationships in which proponents argue that these relationships can also be marriages if the relationship of same-sex couples can become a marriage, and that denying the marital status to the partners of these other relationships is a violation of equality? A list of such affiliations might include these: a collective of men or women—or a mixture of both sexes—who claim the right to be equal and therefore married in a polygamous context; an affiliation of someone in age-minority and someone in age-majority who claim the right to be equal and therefore married in spite of current prohibitions on age limitations; a relationship of closely related persons who, in spite of legal prohibitions due to degrees of consanguinity, claim the equal right to marriage; or any combinations of human beings who wish to associate with other biological entities who (at least the humans) insist that their relation is or should be considered the equal of a marriage between a man and a woman. When the state confers the legal recognition of marriage on the relationship of a same-sex couple and grants them the state-sanctioned benefits of marriage, are not these other citizens denied equality when their relations are not recognized as marriages? 
As we begin to comprehend that the claim of equality has limitations necessitated not by personal choice but by reason and fact, no one should consider himself or herself free to assert that the law can make us precisely equal in every context—for that would be pushing beyond any limit the guiding force of the law which is reason itself. And, objective reason is the fundamental principle of the law in most legal traditions with the primary exception of the positivist system.
 The law simply cannot go beyond the limits of reason without entering the dangerous realm of becoming a tool in a totalitarian, positivist system. 
The hallmark of the positivist machinery that fabricates the artificial, unsustainable, and irrational sense of equality is this: the law (and, therefore, its objectives) is whatever the lawmaker says it is—reality and reason to the contrary. The differences and distinctions that exist among human beings are real and unmistakable and should not be forced into some kind of strained, artificial, irrational, and unsustainable notion of “equality.”  
The positivist mentality that is regulated solely by the mind of the lawmaker and conditioned exclusively by what the lawmaker considers to be the end of the human purpose typically reflects the “dominant prejudices of the moment” and militates against the objective and moral compass that is essential to guiding democratic societies as Christopher Dawson once argued many years ago when several totalitarian systems that brought much harm during the twentieth century were beginning their offensive against the rule of law.
 Such positivism disregards longstanding tradition; it ignores legal history; it defies logic and reason; and, it contravenes facts including the reality of distinctions that make people not alike in some important regards. To escape the trap of the positivist approach to equality, we must return to the idea of equality found in the Declaration of Independence. 
III. Equality Reconsidered—The Framers’ Perspective
The strong, positivist mentality (the law is what the law maker says it is) that energizes same-sex marriage advocacy stands in blunt contrast to the insights and understandings of the Framers who established our republican democracy and the legal institutions that sustain it. The Framers understood that equality possesses rational and factual conditionings that reinforce the soundness of equality claims, and the law of equality must acknowledge this.
 By way of illustrating an essential contrast pertinent here, the positivist mind may claim that a lump of coal and a flawless diamond are the same since they are both forms of carbon deposits; but does this assertion about equality hold when one considers the fact that qualitative, ontological distinctions exist? It is impossible to contend that the diamond and the lump of coal are equal in all regards. With the guidance of reason and fact, the inescapable conclusion one will reach about these two manifestations of carbon deposits is that they are not equal in all regards—in spite of what the positivist legal mind may assert.
And what about human beings and their equality regarding most issues which they encounter during life, including marriage? I wish to reiterate that when it comes to members of the human family, each person is equal to everyone else in having aspirations for the future and for the justifiable opportunities to fulfill these aspirations which are held in common. I contend that this view is consistent with the idea of equality that the Founders promoted.
 Moreover, there must be the ability to make claims to the common stock of the things which are essential to sustaining human existence for individuals and the natural social groups—especially the biological, nuclear family—that emerge from authentic human nature. This is a truth about human nature which the drafters of the Declaration asserted when they said that “all men are created equal.” 
Although the principal contributors to the founding of the American republic held differing views (sometimes complementary, sometimes conflicting on matters of general principles, race, sex, privilege, and property
), their thoughts intersected on fundamental points providing a common ground for understanding the meaning of equality.
 Their shared consensus about equality is that it must reflect the reality of human nature that people (men and women; members of different races and social and economic classes) are different in many ways but alike in certain fundamental ways. The Declaration is clear about their similarity when it speaks of each person being endowed by the Creator—not by any human being, not by society, not by the state, not by special interest groups, not by political parties, not by corporations, not by international organizations—to inalienable claims and rights that include “Life, Liberty and the pursuit of Happiness.” Moreover, this endowment is a self-evident truth that exceeds human bias or partisanship. It is true and self-evident because its source, its guarantor, is an objective, transcendent and moral standard that escapes the vagaries of human whim or caprice. With the exercise of right reason, the human being can come to recognize the truth about human equality and the limits that logically apply to it.
 
It is whimsical human nature fueled by exaggerated autonomy that denies self-evident truth just as it is human caprice that tries to mask the distinctions and diversity of human-beingness with artificial and exaggerated claims of equality. An illustration of this latter point would be the assertion that the part-time office clerk should receive the same compensation and benefits as the CEO of the organization that employs both. To be clear, the labor of each inheres with dignity; but this does necessitate that they should be compensated in precisely the same way. This is why the Declaration asserts the self-evident truth that “all men are created equal” and that they are “endowed by their creator with certain unalienable rights.” Both of these individuals can make the same claim that they are equal insofar as they have a right to gainful employment, but this does not mean that they must be equal regarding the nature of their work and the compensation to which they are entitled. This is an important point overlooked by the majority opinion in Goodridge v. Department of Public Health which concluded that equality necessitates the acceptance and recognition of same sex marriage. Since the case of Goodridge case rests on the judicial cornerstones of Planned Parenthood v. Casey
 and Lawrence v. Texas
, I shall now turn to these two latter decisions and examine the durability of their foundations. 
IV. The Unstable Foundation: Casey and Lawrence 

While the source of genuine equality extends beyond the control of human authority, it is within the competence of human understanding, through the exercise of reason, to acknowledge and comprehend the truth about equality. The self-evident truth about equality is based on the human person’s ability to exercise right reason—a reason which takes the thinker beyond self-interest, bias, and the constriction of isolated autonomy endorsed by the problematic dicta from Casey: there is “a promise of the Constitution that there is a realm of personal liberty which the government may not enter.”
 But the liberty of which the Casey Court spoke is not ordered; rather, it is self-defined and free from external and objective definition that leads to a skewed conception of equality, which in turn becomes untenable. The Casey Court invigorated the growing problem of disordered rather than ordered liberty when it concluded that, “At the heart of liberty is the right to define one’s own concept of existence, of meaning, of the universe, and the mystery of human life. Beliefs about these matters could not define the attributes of personhood were they formed under compulsion of the State.”
 The liberty and equality promoted by the dicta of Casey regrettably leads to disorder and exaggeration about rights entitlement and the inevitable conflict between rights claimants. 
To avoid this problem, there needs to be considered other aspects of equality, which include the ability to be free to come, know, and enjoy the truths about human nature, including the truth to live in the midst of others and be respected as a member of the same human family where differences and distinctions do exist among people. There is also the need to consider the role of equality as the guarantor of expectations, opportunities, and claims that people make not only for themselves as individuals but for their families and for their posterity. Love and companionship fall into the realm of these fundamental benefits. But love and companionship alone do not a marriage make.
Casey and Lawrence, which brought a new level of problems with those inherent in Casey,
 have become the troubled laboratory in which experimentation in liberty and equality produce capricious understandings of these important elements of our social and legal structures. These decisions combine to formulate an artificial human existence that contravenes the biological reality of the sexual relationship that is essential to marriage, which needs to be between and woman and a man if the human species is to prosper naturally. But incessant litigation has become the laboratory in which the famous Casey dicta have become the ongoing legal experiment.
In evaluating Casey for the purpose of ascertaining the extent of its contribution to Lawrence and then to Goodridge, it is essential to keep in mind that anyone who contends that same-sex couples are entitled to be “equal” to opposite-sex couples has failed to take into account the physical differences between these two categories that bear on their inability to replicate the functions of opposite-sex couples. In their joint decision, Justices O’Connor, Kennedy, and Souter asserted that their “obligation is to define liberty for all, not to mandate our own moral code.”
 Assuming that this was in fact their goal, they did precisely what they said was not their intention or objective by establishing an exaggerated subjective moral code which is at the heart of the strained understanding of equality pronounced in Goodridge.
 
The “moral code” they produced emerges from their conclusion that, “It is conventional constitutional doctrine that, where reasonable people disagree, the government can adopt one position or the other… That theorem, however, assumes a state of affairs in which the choice does not intrude upon a protected liberty.”
 It then followed that some of those influential voices who argue against majoritarian morality are quite open to substituting their own which they demand will be protected.
 
But a principal flaw in Casey, perhaps unforeseen at the time this case was decided, is that it would be used to substantiate the problematic claim of Goodridge that there is an “equality” right, based on personal liberty, justifying the recognition of same-sex marriage. This contention central to Goodridge fabricates and imposes a moral decision by overriding tradition and the morality on which the tradition is founded and redefines what is constitutive of marriage and the family that ensues. Reliance on the Casey-Lawrence duet imposes the moral acceptability, through the dictate of positive law-making, of same-sex marriage and, at the same time, undermines the recognition and protection of opposite-sex marriage. It must not be forgotten that the Casey decision replaces the conventional morality, which is based on right reason, with an artificial morality, which is founded on a disordered “liberty” contained in “the right to define one’s own concept of existence, of meaning, of the universe, and of the mystery of human life.”
 Casey is not a tested recipe for liberty that justifies a legitimate claim to equality; rather, it is a path to confusion.
If advocates for consensual same-sex relationships were satisfied with the decriminalization of homosexual acts, which was achieved through Lawrence, and not the institutionalization of marriage or civil unions that are intended to be the equivalent of marriage, the equality argument that undergirds the drive for same-sex marriage would disappear. But since the campaign to redefine marriage based on pseudo-equality of same-sex couples has been forcefully promoted, its supporters demand the imposition of their “moral code” on the rest of society through their quest for redefinition of marriage. And, only by re-defining marriage with the words they choose can their goal be achieved.
 This is not ordered liberty Americans have come to expect and enjoy but something else not conducive to orderliness in the exercise of liberty. The concepts of existence, the meaning of the universe, and the explanations of the mystery of life, which are simulated and do not reflect human biology and anthropological complementarity, become norms that the rest of humanity must accept when the one judicial vote needed for a majority is achieved. 
Nevertheless, the new standard for liberty and equality judicially crafted for pregnant women who wished to terminate their pregnancies and articulated in Casey became the standard for liberty and equality used to redefine acceptable, legally protected sexual relationships in Lawrence v. Texas.
 The principles of equality addressed in Lawrence were stated by the majority to apply only to the activities of consenting same-sex adult couples acting in private.
 In particular, the Lawrence majority concluded that the Texas statute prohibiting homosexual sodomy violated the fundamental right of consenting adults to engage in private sexual conduct and relations.
 But, an idea recognized in one case can generate life of a related but new idea in another case later on. It cannot be overlooked that the Lawrence Court carefully restricted the legal protection to be given to consenting same-sex couples and noted that they were not questioning or evaluating laws denying legal recognition of same-sex relationships or unions.

As the Lawrence majority stated, 
The present case does not involve minors. It does not involve persons who might be injured or coerced or who are situated in relationships where consent might not easily be refused. It does not involve public conduct or prostitution. It does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter. The case does involve two adults who, with full and mutual consent from each other, engaged in sexual practices common to a homosexual lifestyle. The petitioners are entitled to respect for their private lives. The State cannot demean their existence or control their destiny by making their private sexual conduct a crime. Their right to liberty under the Due Process Clause gives them the full right to engage in their conduct without intervention of the government.
 
In her concurrence, Justice O’Connor consciously placed a limitation on the degree to which the principle could be extended. As she stated, “That this law as applied to private, consensual conduct is unconstitutional under the Equal Protection Clause does not mean that other laws distinguishing between heterosexuals and homosexuals would similarly fail under rational basis review. Texas cannot assert any legitimate state interest here, such as national security or preserving the traditional institution of marriage. Unlike the moral disapproval of same-sex relations—the asserted state interest in this case—other reasons exist to promote the institution of marriage beyond mere moral disapproval of an excluded group.”
 

Indeed, the formulation about privacy developed in Lawrence, which relies on Casey, cannot and should not be extended to the public conferral of licensing and granting publicly guaranteed marital benefits to same sex couples.
 Having said this, influential commentators on Lawrence have argued that this decision has achieved precisely what the majority said it would not, i.e., justification for the legalization of same-sex marriage.
 But, in spite of this expressed qualification, this is what the Goodridge majority did contrary to the limitation expressed in Lawrence.

We know from legal history that constitutional proclamations made in one era can have life beyond the cases in which they are developed. By way of example, it must be remembered that the claim to use contraception by married couples that became protected by Griswold v. Connecticut
 was extended to non-married couples in the subsequent case of Eisenstadt v. Baird.
 It is clear that the Lawrence majority was imbued with the jurisprudential outlook of Casey that the Court’s obligation “is to define the liberty of all, not to mandate our own moral code.”
 In relying on Eisenstadt v. Baird, Justices O’Connor, Kennedy, and Souter in Casey contended that judicial precedent respects “the private realm of family life which the state cannot enter.”
 But their judicial precedent paved the way to do just that by enabling the state and its legal mechanisms to publicly acknowledge the private relationship of a same-sex couple and declare it a marriage via the Goodridge decision.

The “liberty” and “equality” thesis based on the Casey-Lawrence formulations further imposes on the rest of society, including those who do not countenance abortion or same-sex unions. The imposition includes but is not limited to financial support by taxpayers or employers who must confer benefits to those who share a same-sex relationship. Casey and Lawrence are not without their significant social implications and do, contrary to what Justices O’Connor, Kennedy, and Souter avowed, impose a moral code on all of society by destroying a traditional but objective moral code and replacing it with a problematic and subjective one that nevertheless has immense public implications.
Nonetheless, we cannot forget that Lawrence adopted an important expression of liberty, as noted by the Casey decision,
 regarding the protection of “personal decisions relating to marriage…”
 By connecting the jurisprudential dots of Casey and Lawrence, the Massachusetts Supreme Judicial Court had the tools it needed to cultivate the seeds of liberty and equality planted in Casey and Lawrence and, with apologies to Star Trek fans, to boldly go where no one should go. The launching point for state recognition and endorsement of same-sex marriage was set. And now, let us consider Goodridge and how it metamorphosed the Casey-Lawrence duet.
V. The Goodridge Decision


At the outset of the majority opinion in Goodridge, Chief Justice Margaret Marshall makes two important points which, by themselves, appear to reflect widely held non-controversial views. The first is that marriage is a “vital social institution.”
 Her second is the recognition that the “exclusive commitment of two individuals to each other nurtures love and mutual support; it brings stability to our society.”
 However, a few short phrases later, the majority opinion in Goodridge unflinchingly declared that the Commonwealth of Massachusetts “has failed to identify any constitutionally adequate reason for denying civil marriage to same-sex couples.”
 This supplies the need to go back and reexamine her claim regarding the “exclusive commitment of two individuals” in marriage. What appeared to be an innocent statement is not.
By emphasizing the Massachusetts constitution’s affirmation of “dignity and equality of all individuals,” the majority acknowledged that it was engaging in a radical departure of legal norms when it asserted that its “decision marks a change in the history of our marriage law.”
 From the very outset, this decision does not, as the majority contended, foster human dignity and equality. Rather, it artificially manufactured a rule conferring marital status and its attendant benefits that is a revolutionary alternative to the tradition and convention of marriage, i.e., the legally recognized association of two persons of the opposite and complementary sex. 

In its innovative redefinition of marriage, the majority relied, by way of Lawrence, on the Casey phrase: “Our obligation is to define the liberty of all, not to mandate our own moral code.”
 But, in fact, it was not liberty that was defined; it was the imposition of a court’s legislative initiative that redefined marriage that replaced the accepted moral code with its own. Even though the Lawrence majority avoided the issue, the Massachusetts court concluded that the Lawrence decision paved the way for same-sex couples to enter the marital state. As the Goodridge majority asserted, the Commonwealth’s “exclusion [of same-sex marriage] is incompatible with the constitutional principles of respect for individual autonomy and equality under law.”

By way of defending the Casey and Lawrence formulations, the Goodridge majority said that individual liberty and equality are safeguarded thereby protecting citizens from unwarranted government intrusion in “protected spheres of life” and enabling citizens to avail themselves of benefits conferred by the State for the “common good.”
 The Goodridge majority asserted that both of these expressions of liberty and equality are at the core of justifying same-sex marriage. As the Goodridge majority stated, “Whether and whom to marry, how to express sexual intimacy, and whether and how to establish a family—these are among the most basic of every individual’s liberty and due process rights.”
 In support of this argument, the Goodridge majority relied on Casey’s language that states “our law” constitutionally protect “personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education.”
 But, as we know, Justice O’Connor cautioned that the language of Casey and Lawrence was not to be construed as supporting the redefinition of marriage or the institutionalization of same-sex marriage.

But in fact, in the context of the movement for recognition of same-sex marriages and unions, the desire to protect privacy and personal decisions was not the objective of same-sex marriage advocates, but the legal and public recognition by the state and the acceptance by society of these same-sex relations were their goal. The reliance on privacy, as promoted by Casey and Lawrence, was a subterfuge to alter dramatically the public institution of marriage and the family life that ensues from marriage. The assertion made by Justices O’Connor, Kennedy, and Souter in Casey that “Our law affords constitutional protection to personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education”
 is an understandable principle, but it is not without limitation—a fact overlooked by advocates of same-sex marriage and unions and the Goodridge majority. 
For example, by relying on Casey, two young people of age fourteen may decide that they have a Constitutional right to marry one another, but the state and its members (especially the families of the couple) can stop this—at least for the time being in that state law would prohibit underage marriage. A brother and sister, regardless of age, may decide that they intend to marry one another, but again the State and others can preclude this on the grounds of the closeness of their consanguinity. The liberty to “define one’s own concept of existence, of meaning of the universe, and of the mystery of human life” is not above or beyond the scrutiny of the servant State for some exercises of this “liberty” could well be disordered rather than ordered and thus adversely affect the common good. 

Indeed the state cannot and must not be permitted to dictate who can marry and who cannot (subject to rational requirements and restrictions such as degrees of consanguinity and age as I have already suggested). This does not mean that the State through the rule of law—a law that is moral (for public acts which that law deals cannot be insulated from moral considerations), impartial, and just—cannot regulate marriage which is not exclusively a personal matter but a social one as well. The government and its juridical structures are prohibited from making unwarranted intrusions into marital relations; nevertheless, they are warranted to intervene by regulation or restriction where the common good and ordered liberty are compromised. I suggest that the campaign for same-sex marriage presents such a case for intervention.

Nevertheless, advocates for same-sex marriage play the “equality card” with sincerity and vigor. For example, Professor George Chauncey is one same-sex marriage advocate who has expended much energy in advancing the equality argument.
 In his effort to equate homosexual rights with civil rights, he makes the interesting assertion that the post-Second World War era saw the emergence of an “identity movement” in which “sexual identity provided a key to the self and that being gay categorically barred one from citizenship rights.”
 
This extraordinary claim merits careful scrutiny as one considers the political, social, and economic issues with which the civil rights movement has been historically concerned. Were homosexuals denied the franchise as were members of certain racial groups and women? No. Have homosexuals been denied the right to own property? No. Has the right of homosexuals to contract been the target of interference? No. Have they been denied the right to petition their government? No. Has their ability to assemble like any other group been compromised? No. In this last context, one need only consider the “Gay Pride Day” parades that take place annually in cities such as Boston, New York, San Francisco, and Los Angeles. Being or thinking one was of a homosexual orientation has not been the basis of denying these rights. Moreover, homosexual men and women have shared precisely the same status as anyone else regarding the right to marry: no man (regardless of his sexual orientation) could marry another man, and no woman (regardless of her orientation) could marry another woman. In a precisely important sense, this is equality, pure and simple.

It does not appear that Justice Kennedy and the majority in Lawrence identified any violations of general “citizenship rights” among members of the homosexual community; moreover, their opinion is devoid of suggestion indicating that this was the case. As Professor Chauncey indicates, “So long as gay people remained ‘discreet’ and didn’t tell people they were gay, most of their fellow workers and straight friends did not care to ask.”
 Unlike members of certain racial groups and women who did face discrimination in exercising some of the enumerated rights inextricably related to citizenship, homosexual persons have not been so burdened.
 Professor Chauncey, moreover, puts his finger on the critical issue when he posits that “like the leaders of many minority and ethnic groups…, the nascent gay movement embraced a largely assimilationist platform by stressing their allegiance to the nation, their desire to integrate the homosexual into the larger society, their conformity with all American social conventions save the one that distinguished them…”
 It is clear that homosexual persons enjoy the general rights of citizenship; moreover, they share the same status as every other member of society when it comes to marriage rights and restrictions for they are equal to every other person in this context. 

The real concern of Professor Chauncey focuses on the acceptance of the sexual promiscuity that began in the latter part of the 1960s. As he indicated, the homosexual movement was “profoundly shaped by the sexual revolution” of this period, and the ensuing “frankness in sexual matters” that he investigated served as a major catalyst to be “openly gay.”
 He then offered an interesting hypothesis that this “new openness” and insistence on “equality with heterosexuals” targeted the members of the homosexual community by another growing movement: those who advocated for “traditional family values.”
 But this is an entirely different argument than the one crucial here: namely, that homosexual persons are treated unequally when the ability to marry is under consideration. As I have already pointed out, they are not. 

Academics and advocates such as Professor Chauncey expend considerable efforts to demonstrate that marriage has been a changing or evolving institution throughout human history.
 A critical part of the argument for equality is that if men and women have a right to choose their partner, it should not be restricted to a person of the opposite sex.
 Once again, the traditional legal norm prohibiting same-sex unions applies universally to all persons (be they heterosexual or homosexual), not just those who identify themselves as homosexuals. If personal choice rather than social norm is at the core of the right to choose marital partners, then why restrict the equality argument to a single adult person of the opposite or same-sex whose closeness in relationship (consanguinity) should not be a factor? The equality argument that is based on Casey and Lawrence ultimately brings us to question other views about marriage partners—their ages, the number of partners (an issue of critical importance to polygamists), and their degrees of consanguinity—that should be entitled to the same “equality” that same-sex marriage advocates expect and demand.

The idea promoted by Professor Chauncey runs into difficulty when one considers that the heterosexual marriage partners, because of their biological nature, are typically capable of reproducing with one another but the homosexual partners are not. This distinction is not something that can be altered or ignored by the law for it is imbedded in the biology of human nature that is reflected in complementarity of opposite-sex marriage partners and, furthermore, is at the core of marriage—the way to the posterity of the human race. It is at this point that the advocacy for same-sex marriage shifts its rationale and prompts the need to consider different models of the family—even though this is not prominently stated in their advocacy for equality.
 Same-sex union advocates criticize the procreation argument made by their opponents, but then, seeing the difficulties that exist in the “equality argument, they attempt to demonstrate that same-sex couples are in fact capable of having children (presumably either through a prior union with an opposite-sex partner not their same-sex “spouse,” through adoption, or through parental surrogacy).
 As a result, the equality argument that same-sex advocates makes necessarily fails. 

But it is absolutely essential to take stock of the indisputable about the physical nature of the human being and its bearing on marriage. A homosexual man and a heterosexual man are equally presumed capable of inseminating any woman, and a lesbian and a heterosexual woman are equally presumed capable of being inseminated by any man. But no man, heterosexual or homosexual, can inseminate any other man. Nor can any woman, heterosexual or homosexual, inseminate another woman without the assistance of artificial means. Judicial fiat cannot alter this biological reality of human nature. Any man can deposit his semen and sperm in another man, but this does not lead to fertilization of human eggs and procreation. No woman can produce semen and inject it into another woman thereby leading to the fertilization of the second woman’s egg. The procreation argument against same-sex unions works not because of legal fiction or artifice but because of biological reality that is inextricably a part of human nature that has been a part of the traditional definition of marriage that the majority in Goodridge cannot dispute.
 They simply ignored it, and ignorance of reality does not make for wise and sound law. The only way to overcome this obstacle to the same-sex marriage campaign is to put aside the natural and historical definition of marriage and manufacture a new one that suits the needs of same-sex marriage advocates. This is, in fact, what Goodridge has done.
But a crucial question pursues the issue of equality in the wake of Goodridge. If the homosexual partnership is one model of marriage, why not the polygamist model? Why not the model that disregards the age of the marriage partners regardless of their sex? Why not the model that dismisses the degree of consanguinity between the male and the female partner? Why not have any relationship serve as a model of marriage? Ultimately, the claim for same-sex marriage rests on a highly subjective individual autonomy fortified by Casey that wants the relationship to be a marriage rather than objective reasoned judgment. 

But if the individual autonomy that fuels the drive for same sex marriage is protected by a claim of “equality,” then it will follow that the exercise of individual autonomy desiring other forms of marriage and family life must also be protected by “equality” as it is defined by the problematic extensions of Casey and Lawrence that are the legal justification for Goodridge. Otherwise, other segments of the population will be denied “equality” when their models of marriage are ignored by the state and its juridical mechanisms. Surely what is essential to the “equality” of one category of persons must be essential to the “equality” of other categories.
Two points need to be made here. The first is that the equality argument of the Goodridge majority makes an invalid assumption that the traditional laws regulating marriage as the union of one man and one woman are discriminatory and treat homosexual people in an unequal way that is legally impermissible. They do not, for they apply equally to all persons regardless of their sexual orientation. However, this does not satisfy some renowned advocates who have championed the “equality” argument for same-sex marriage.
Here we need to consider to the extensive work of Professor William Eskridge who has long been identified with the equality argument on behalf of same sex unions.
 He has authored two books on the subject: The Case for Same-Sex Marriage
 and Equality Practice: Civil Unions and the Future of Gay Rights.
 His first book begins with the assertion that same-sex marriage is good not just for the couple but for American society in that it “civilizes” both.
 One justification offered to support this contention is that homosexuals are “forced” into a subculture that makes them promiscuous leading to negative consequences including sexually transmitted infections and disease.
 However, the author overlooks the fact that so-called “straight” people, i.e., heterosexual, also can be promiscuous and, in some cases, have been infected with sexually transmitted disease passed from male to female or from female to male. To argue that homosexuals are forced into promiscuity undermines his argument for a committed relationship like heterosexual partners, for they, too, can be licentious. There is nothing to stop a heterosexual couple or a same-sex couple from any relationship including one of commitment where promiscuity is not practiced—but, again, their relationship does not a marriage make.
Eskridge concedes that homosexual persons are not an ethnic or racial group.
 However, he does suggest that there is a parallel between homosexual persons and ethnic and racial groups who have suffered various kinds of civil rights discriminations such as housing, employment, property rights, and voting. But as I have already stated, the nature of one’s sexual orientation is not an issue regarding any of these issues in the same way as it has for members of racial or ethnic minorities. He may think that homosexual couples who have a sexual relationship have been denied the right to rent an apartment from a landlord who objects to their sexual activity; yet, there are also instances in which landlords have objected to renting apartments to non-married opposite-sex couples who also have a sexual relationship.
As he begins his analysis of the principal case that he argues supports his argument, i.e., Loving v. Virginia,
 he proffers an interesting suggestion about an “intolerable” situation. As he posits: “Gay people constitute virtually the only group in America whose members are not permitted to marry the partner they love.”
 This assertion is assuredly not true—for, as I have and will point out, in spite of love, other prohibitions such as degrees of consanguinity, age, and the fact that one is already married prohibit persons from “marrying the partner they love.” Inevitably, Professor Eskridge must concede, as he later does, that there are others who are also prohibited from marrying.
 As already pointed out, there are many people who cannot “marry the partner they love” because of degrees of relationship, age, illness or disease, and existing marital status, i.e., they are already “married” to someone else whom they may not love as much or love at all.

He posits that the “most important argument” for his position is “an argument of formal equality: Gay couples should have the same rights that straight couples do.”
 As I have already pointed out several times, they do have the same rights, with one notable exception that has been forbidden to everyone else including heterosexual persons: they cannot marry a partner of the same sex. But, Professor Eskridge further protests by asserting that, “Without the right to marry, gay Americans are second-class citizens.”
 The marriage issue, from his perspective, is the one area where they are “second class.” As pointed out before, they, in fact, are not denied the opportunity to marry, but they are, like all others, prohibited from marrying certain persons because of a variety of reasons including but not limited to sharing the same sex. Therefore, the interesting argument regarding what makes them “second class” dissolves. In his argument, Eskridge posits that, “States insistent on heterosexuality in marriage is a denial of formal equality for gay and lesbian citizens.”
 However, he subsequently offers another concession that will undermine this “equality” argument that homosexuals are the only group discriminated against on marriage grounds, for he has acknowledged that same-sex marriage will “generate new inequalities” by devaluing “cohabiting relationships of all sorts and the lives of people not desiring to form long-term committed relationships.”

But the equality argument fails on other grounds as well—the empirical basis. As Episcopalian bishop V. Gene Robinson has demonstrated in the course of his interesting life, he, too, was able to marry a woman of age and not of a prohibited degree of consanguinity like any other man. He, too, was able to father several children (just like heterosexual men) before he divorced his wife to enter a relationship with his same-sex partner. Robinson sexually complemented his wife in the unitive and the procreative acts of marriage like all other partners to heterosexual unions known as marriage.
 But, he cannot complement his same-sex partner in any substantively similar manner as he did his wife, nor can any man or any woman who complements their respective opposite-sex spouse also complement a same-sex partner. This is not because I say so, or because some religion teaches so, or because convention and tradition hold so. It is because the science of human anatomy and the functions of the male and the female organ used in any sexual relationship say so. 
Thus, when Professor Eskridge asserts that same-sex marriage is prohibited in the same way interracial marriages were prior to Loving v. Virginia,
 he is mistaken. The basic flaw in his reasoning is this: interracial sex between a man of one race and a woman of another race (as was the case of Mr. and Mrs. Loving) is not analogous to the sexual liaison between two men or between two women. Therefore, the prohibition is not based on the same grounds: in Loving it was race. The color of skin does not affect the complementarity of the male-female relationship; however, the pairing of two persons who share the male or the female sex does because there is no biological complementarity that is essential to the survival of the human race and that is and has been vital to institution of marriage. The sexual pairing of a man and a woman can produce a new generation; the pairing of two males or two females cannot. The pairing of Mildred and Richard Loving could produce a new generation of Lovings—as their marriage did; the pairing of Bishop Robinson and Mr. Mark Andrew, his same-sex partner, cannot. The state law that led to Loving did not deny the physical reality of the male-female relationship as do the recent juridical decisions of Massachusetts and California
 in “equating” the male-male relationship and the female-female relationship to the male-female bond.

In the proliferation of the rhetoric promoting the “equality” and “dignity” of same-sex couples, the Goodridge majority offered little in the way of explaining what equality means and why same-sex couples were denied “equality” by the restriction of marriage to opposite-sex couples. It is pertinent to note here that the Massachusetts Constitution parallels the equality language of the Declaration of Independence by stating that “All people are born free and equal and have certain natural, essential and unalienable rights; among which may be reckoned the right of enjoying and defending their lives and liberties; that of acquiring, possessing and protecting property; in fine, that of seeking and obtaining their safety and happiness.”
 But one must be hard pressed to say that this guarantee about equality contained in the Massachusetts Constitution necessitates the establishment of a right for same-sex couples to marry. Were it otherwise, the application of this equality argument and the rationale of the Massachusetts court can be extended to any group and any combination of people who seek the recognition and benefits of marriage as I have previously noted. Now that would be equality in that any group of persons, perhaps guided by the Casey dicta, could determine what relationship needs to be recognized for “equality” to exist for them but not necessarily for anyone else. 
In point of fact, all of society needs to take stock of the fact that the denial of same-sex marriage equally affects and equally applies to all persons regardless of their sexual orientation as either heterosexual or homosexual. The prohibition against same-sex unions applies equally to all men and to women without discrimination against the sex (gender) or the sexual orientation of those whose circumstances are under review by courts.
 However, this is a point that advocates for same-sex unions fail to see, or, if they see it, they refuse to concede.


The second point that I need to make is this: Goodridge assumes that the laws which have traditionally precluded same-sex marriage intrude into “the protected spheres of private life.”
 They do not, for the plaintiffs were not seeking judicial protection of privacy; they were vigorously pursuing public acceptance and recognition of their same-sex relationship. As Justice Spina stated in his dissent, 
The court asserts that the Massachusetts Declaration of Rights serves to guard against government intrusion into each individual’s sphere of privacy…  Similarly, the Supreme Court has called for increased due process protection when individual privacy and intimacy are threatened by unnecessary government imposition.  See, e.g., Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472, 156 L.Ed.2d 508 (2003) (private nature of sexual behavior implicates increased due process protection). The statute in question does not seek to regulate intimate activity within an intimate relationship, but merely gives formal recognition to a particular marriage. The State has respected the private lives of the plaintiffs, and has done nothing to intrude in the relationships that each of the plaintiff couples enjoy.  Cf. Lawrence v. Texas, supra at 2484  (case ‘does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter’).  Ironically, by extending the marriage laws to same-sex couples the court has turned substantive due process on its head and used it to interject government into the plaintiffs’ lives.
 
And this is what the court’s majority said ought not to be done, i.e., to have the State intrude into private life. Justice Cordy in his dissent carried Justice Spina’s critique further by stating, 
It does not intrude on any right that the plaintiffs have to privacy in their choices regarding procreation, an intimate partner or sexual relations. [Here in a footnote Justice Cordy contrasts Lawrence v. Texas ‘in which the United States Supreme Court struck down the Texas criminal sodomy statute because it constituted State intrusion on some of these very choices.’] The plaintiffs’ right to privacy in such matters does not require that the State officially endorse their choices in order for the right to be constitutionally vindicated.
 
With the issuance of Lawrence, it would appear that consenting adults can pretty much do sexually whatever they wish to do in private as long as it is neither lethal nor injurious. The focus of concern in Lawrence was the need to preclude the state from entering into one’s home, especially one’s bedroom. But it is vital to understand that state marriage laws simply do not intrude into private matters because they involve a public institution that is the subject of protection and regulation by the state and its juridical apparatus. 
Of course, same-sex marriage advocates needed to begin their campaign with the privacy claim; however, once Lawrence was decided, they could easily abandon the primacy of privacy in order to seek and secure public recognition of same-sex unions and the conferral of state sponsored or state protected benefits. Privacy was not the issue at stake in Goodridge as it was in Lawrence. But Goodridge probably could not have been decided without Lawrence first paving the way. Nevertheless, what was sought and granted by the Goodridge majority was protection not of a private matter but a public acknowledgment of something deserving sustenance by the res publicae. 
With regard to this last point, the majority of the Goodridge court attempted to subdue the revolutionary nature of their opinion by stating that “for all the joy and solemnity that normally attend marriage, [the statute] governing entrance to marriage, is a licensing law.”
 If that is the case, the license that was granted by the Goodridge majority enabled persons to do that which had been previously forbidden under the “licensing” statute since the earliest recognition of marriage law that was adopted by the state in the Anglo-American legal tradition asserting that a marriage was between and man and a woman who had given their respective consents.

Statutes involving marriage may well be licensing laws in some regards, but the licenses given signify publicly and protect a fundamental relationship that is at the heart of human nature and human posterity and serves the benefit of the common good of humanity. Nonetheless, the Goodridge majority seized the opportunity to inject into the state’s licensing authority an exaggerated understanding of liberty and equality that reconfigured the fundamental marital relation by asserting that the dual freedoms [the freedom from “unwarranted government intrusion into protected spheres of life” and the freedom to “partake in benefits created by the State for the common good”
] required conferral of marriage on same-sex couples. The Goodridge majority used these two dimensions of freedom to confect the thesis that the fundamental liberty and equality of persons and their due process rights include protection of life issues involving: whether and whom to marry; how to express sexual intimacy; and whether and how to establish a family.
 Noting the equality that must protect the liberty of people to choose with whom they desire to be in a relationship recognized by the state, the majority restricted the freedom from and freedom to only to couples, regardless of whether they were opposite-sex or same-sex, and not to other relationships of persons who might also claim the same objectives stipulated by same-sex marriage advocacy.
It becomes clear that the objective of the Goodridge majority was to make marriage an institution of the purely positivist law. As the Goodridge majority avowed: “Simply put, the government creates civil marriage. In Massachusetts, civil marriage is, and since pre-Colonial days has been, precisely what its name implies:  a wholly secular institution.”
 While the traditional marriage laws were promulgated by a secular authority, it must also be recalled that since pre-Colonial days in Massachusetts the secular institution was based solely on the union of one man and one woman. 
If the majority had not done enough to upset matters, it contributed an additional problem by generating an ambiguity about this “secular institution” by stating, “In a real sense, there are three partners to every civil marriage:  two willing spouses and an approving State.”
 If that is indeed the case and there are at least three partners to any marriage, why not four? Why not five? Why not as many as can fit in the house or apartment? Surely the secular institution created by government need not be restrained by tradition, reason, or anything else other than its own caprice? Surely the liberty and equality claims of others cannot be compromised? But if the Goodridge majority was concerned with just two parties at the outset, but then declares that there are three, it should be simple to extend marriage licensing to any group of persons seeking the aforementioned freedoms from and to.
The difficulties with this case do not stop here. The Goodridge majority decision raises another problem that was not addressed by the court when it inserted the state as a partner to marriages. If the state is a partner to the marital relationship, this would undermine the first principle of freedom (the freedom from) identified by the court, i.e., that marriage concerns “the protected spheres of private life.” This challenge to their rationale for altering the secular institution of marriage does not appear to have entered an earlier concern expressed by the majority, thereby reinforcing the thought that politics, including judicial decision-making, does make for strange bedfellows.
Attention needs to be focused on another point raised by the Goodridge majority when they quoted from a 1912 advisory opinion (permitted in Massachusetts) of the Supreme Judicial Court: “central to personal freedom and security is the assurance that the laws will apply equally to persons in similar situations. ‘Absolute equality before the law is a fundamental principle of our own Constitution.’”
 I have taken the liberty of italicizing the language “in similar situations” because the Goodridge majority quickly passed over the significance and relevance to marriage claims contained in this phrase. Are heterosexual couples and same-sex couples really “in similar situations”? The majority, in fact, avoids responding to this issue. The pressing need to address what they erroneously assume takes on further importance when one considers that the Goodridge majority noted that until its 2003 decision was issued, marriage in Massachusetts was understood to be the legal union of a man and woman.
 It is hard to imagine that the court in 1912 would have thought that heterosexual couples and same-sex couples are “in similar situations.” Given the historical meaning and definition of marriage that goes back hundreds of years to the late twelfth century in England,
 it is clear that same-sex couples’ relationships cannot be viewed “in similar situations” as opposite-sex couples’ relationships. But, as I have said, the Goodridge majority avoids this crucial understanding about the dicta taken from the 1912 advisory opinion. 
It becomes unambiguous that the majority in Goodridge, by its own admission, engaged in a bold, perhaps unprecedented maneuver to make law in a fashion that departs dramatically from the role of judges to interpret law and apply it to specific cases. As the majority stated, it set out to “construe civil marriage” and the definition it construed is this: marriage is “the voluntary union of two persons as spouses, to the exclusion of all others.”
 This construction, as pointed out, was not consistent with past constructions. Nevertheless, the majority was satisfied that their “reformulation” of the meaning of marriage “redresses the plaintiffs’ constitutional injury and furthers the aim of marriage to promote stable, exclusive relationships”, yet, curiously, the majority also state that their reformulation “leaves intact the Legislature’s broad discretion to regulate marriage.”
 Given the history of what marriage in Massachusetts was prior to this watershed decision, it is implausible to suggest as the court does here that the legislature would have any discretion to regulate marriage if its regulation conflicted with the perspectives of at least four members of the Supreme Judicial Court. 

Since there was, in fact, no actual constitutional injury—infringement of equality—that had to be addressed, the court bowed to the wishes of a particular interest group so that public recognition and the conferral of physical benefits from the state and employers could be realized. The question that the Goodridge majority’s reformulation of the definition of marriage begs is how will this court and others respond to foreseeable claims of other interest groups such as polygamists who (considering the grounds asserted by the Goodridge majority as being important in the context of liberty and equality) claim that they have been denied their constitutional right to equality given the Goodridge court’s “reformulation” of marriage? As I have said previously in this essay, the limitation of marriage to two partners (regardless of their orientation), knowing that the court recognizes a third partner (the State), leaves aggrieved those who wish recognition of their exclusive partnerships not covered by the Goodridge majority’s reformulation. While resolving one claim on the basis of “equality,” the majority opinion brings to the surface many other “equality” claims that will need to be addressed sooner or later. It is simply a question of time. The door has been opened by way of Goodridge, and, in spite of pleas to the contrary, marriage may well have to be redefined once again be it in Massachusetts or in some other jurisdiction that places its trust in Goodridge.
VI. Conclusion

What are we to conclude about the equality justifications for same-sex marriage as they make their current manifestation in Goodridge? We have witnessed an interesting evolution of the rationales advanced for the legalization of same-sex marriage and unions. At first, the proffered justification was the privacy argument that had its basis in Casey and Lawrence v. Texas. While the privacy argument may work for the decriminalization of private consensual sexual acts between adults of the same sex under the rationale of Lawrence v. Texas, it fails to achieve the goal of same-sex marriage advocates because marriage is a publicly recognized institution. Thus, a substantially different basis for justifying same-sex marriage had to be pursued. The equality argument became the standard bearer for the cause of same-sex marriage.  
But for the equality argument to be taken earnestly in the development of marriage jurisprudence in the area of same-sex relations, the physical difficulties of equating same-sex relations with opposite-sex relations must be overcome. The only way to accomplish this task is to rely on an understanding of “equality” that relies not on fact and reason but on exaggerated legal positivism. But such a venture leads us into that problematic Orwellian dominion where all the animals in the barnyard are deemed equal; but, as it turns out, one day it becomes clear that some are more equal than others. In other words, the “equality” expected by same-sex marriage advocates will not likely be transferred to other interest groups seeking the public recognition and support of their relationships. The “equality” sought by those seeking the recognition of polygamous relationships, under-aged relationships, and relationships involving closely related family members, e.g., brother and sister; first cousins, will most likely be disappointed. It must be understood that the crusade for legal recognition of same-sex marriages is founded on a false notion of equality. But when the problematic rationale for justifying same-sex marriage is condoned by the law, the important idea of authentic equality is deprived of its meaning. And that is what Goodridge has regrettably accomplished.
As we have seen in the context of the claims made on behalf of same-sex marriage, there is an unsatisfying distortion in the meaning of equality. This kind of “equality” is false and dangerous because the law is enticed to ignore fact and replace it with a flimsy legal fiction; moreover, the effort needed to make “equal” that which cannot be because of the reality of human nature and the rigorous application of logic will inevitably doom the crusade for same-sex marriage to failure. For any claim to equality to be authentic, sincere, and just, its content and practice must be accurately reflect the nature of the human person—for this is what makes people like one another in some ways and different from one another in other ways. And this is what the drafters of the Declaration intended equality to be when they said that all are created equal—in fundamental ways, yes, but in other ways based on the character of the human person, no.
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� Vincent Samar takes a very different approach to this when he argues, “if the state’s normative argument is merely that marriage is defined to include only opposite-sex couples, then the state has begged the question by simply constructing into the definition of marriage, without argument, the very thing it has sought to prohibit; namely, gay and lesbian marriage. This is an analytical move that is completely blind to why the state might afford a right to marry at all. Marriage is, after all, not a ‘natural kind’ containing a unique set of natural constitutives. Rather, it is a social construction designed to further certain social goals of society. Following this line of thought, if it is the state’s position that marriage exists for the sole purpose of supporting procreation, then the state’s position is weak by being focused exclusively on procreation, as opposed to other normative values like stability and self-fulfillment that the state may also value. This is made clear by the fact that state marriage laws allow heterosexuals to marry who do not intend (and in some cases could not) have children and do not want to adopt children.” See, Vincent Samar, Bowers, Lawrence and Same-Sex Marriage: A Meeting of Hard and Very Hard Cases, 24 St. Louis U. Pub. L. Rev. 89, 97 (2005). The extraordinary claim that marriage is a “social construction designed to further certain social goals of society” misunderstands human beings, their nature, and their posterity which carries them into the future through the birth of succeeding generations. 


� This is why Professor Robin West, who is sympathetic to those who campaign for same-sex marriage, has argued elsewhere that it may be desirable to do away with state recognition of marriage and substitute the state’s recognition of something else. See, Robin West, Marriage, Sexuality, and Gender (2007). She suggests that “equality practice” should be redirected to making civil unions—regardless of the sexual oppositeness or sameness of the partners—the norm rather than marriage. She further states that she has two goals in her book’s proposal. The short term goal is to reform marriage so that it conforms to “equality practice.” The long term objective complements this short term purpose: “to redirect the movement for same-sex marriage in a way that will not compromise its commitment to formal equality, but that will also address directly definitional and normative questions about the nature and point of marriage. I want to fashion a proposal for political reform of marriage that will turn the debate away from that of who may enter and instead toward the question of the value of the house then occupied.” In her proposal for “civil unions,” the couple—regardless of their sexual sameness or difference—would be entitled to the state’s support, which has traditionally been conferred upon opposite-sex married couples. In explicating what she means by state support, West asserts that it constitutes both the material and moral support mechanisms that will reinforce “a particular form of intimate and social association—a form of intimate association that serves desirable social ends, and which the state accordingly has not inconsiderable interest in promoting.” While she states that this association may be between a couple that are either same-sex or opposite-sex who enjoy a physical sexual relationship, she is open to a civil union compromising two people in which they need not have a sexual relationship so long at the union provides “a lifetime of unconditional mutual care and support for each other and for their dependents.” While sex is not essential to the relationship at the core of any union, West asserts that no good reason exists “for the state to take an interest in whether that couple’s sexual activity is contracepted or not; or whether it is coital, digital, anal, oral, or missionary; or whether it is masturbatory, coupled, or involves multiple partners; or whether it is monogamous, polygamous, polyamorous, or open; and so on.” Professor West describes her proposal as “modest,” but it is far from being so. This becomes clear when she declares of marriage: it is a “transitional institution” that is “historically rooted in irrational traditions, imposed for centuries on unreflective boys and powerless girls, serving rarely explicated and never well-understood state needs for eugenics, population control, female subordination, and sexual discipline. A grown-up society can and should do better.” These are sobering words that trivialize an institution that is fundamental to authentic human nature, to the posterity of society, and to the common good. [The passages quoted from Professor West’s book are available online (� HYPERLINK "https://www.law.georgetown.edu/alumni/publications/2008/SpringSummer/documents/civilunionlaw.pdf" ��https://www.law.georgetown.edu/alumni/publications/2008/SpringSummer/documents/civilunionlaw.pdf� ) in the Spring/Summer 2008 issue of Georgetown Law, pages 52-57.


� See, Robert John Araujo, S.J., Conscience, Totalitarianism, and the Positivist Mind, 77 Miss. L. J. 571, 577 (2007).


� Christopher Dawson, Christianity and European Culture (1998), at 127.


� See, supra, footnote � NOTEREF _Ref206211265 \h ��1�, What Is Equality?, at __.


� Id., at __.


� Id., at __.


� Id., at __.


� In this regard, Professor John Coons has made a remarkable contribution that helps define the legal meaning of equality not just in the American context but the global, human context. He states, “Now, a countless number of things truly relate to one another as equals; yet among this horde there is one specific relation of equality that can be attributed to humans alone. It is theirs exclusively, because it is a relation based in a uniquely human property—that is, in a capacity shared by us but not by the rest of creation. This ‘host property’ (my term) is the moral freedom that is peculiar to members of our kind.  We are equal to one another precisely because of our shared free individual capacity either to seek the good and the true or, instead, to ‘do it my way.’  There are correct ideas and correct possible outcomes, and we can choose to give them our allegiance, our intelligence and our energy.” John E. Coons, Book Review of Jeremy Waldron’s, God, Locke, and Equality: Christian Foundations in Locke’s Political Thought, Cambridge University Press, 2002, 19 J.L.&Religion. 491, 493 (2003-2004). See also, John E. Coons and Patrick M. Brennan, By Nature Equal: The Anatomy of a Western Insight, (Princeton: Princeton University Press, 1999), for an insightful and well-argued explanation of the relational nature of human equality.  


� 505 U.S. 833 (1992).


� 539 U.S. 558 (2004). 


� 505 U.S., at 847.


� 505 U.S., at 851.


� Casey reconfigured but also reconfirmed the prerogatives of a woman to abort her child; Lawrence decriminalized consensual adult sodomy.


� 505 U.S., at 850.


� Vincent Samar, see, supra, note � NOTEREF _Ref200182441 \h ��14�, an advocate for Lawrence and a generous supporter of homosexual rights says this about law and morality, “The contrary to seeing law as unprincipled is seeing law as following a doctrine of political responsibility from which we can derive a duty to obey law.  The duty to obey law is based on the state’s political obligation to respect and advance human dignity. Even if there are disagreements over what that outside doctrine is, it will be a worthwhile effort to determine what it might be.” Id., at 107. In Samar’s effort to develop a moral and legal justification for gay rights, his argument climaxes with this point: “When a society affords the right to marry to members of the same sex, it recognizes the fundamental dignity of those who choose same-sex marriage by recognizing that they have the ability to achieve self-fulfillment through the marital relationship. Society also establishes a precedent for fairness in the distribution of all such rights. In this sense, broadening the definition of marriage promotes the ideals of justice in the application as well as in the protection of substantive rights. Indeed, it is this provision of human dignity reflected in individual autonomy and fundamental fairness that renders the outcome in such a case both morally responsible and legally obligatory.” Id., at 109. Samar then applies his moral theory to explain what the majority of the Court did in Lawrence. Id., at 109-10. In essence, merely protecting consensual sexual acts is not what Lawrence is about, in Samar’s estimation, it is about the development of public morality to provide broad “human rights interpretation.” Id., at 110. He concludes his essay by arguing that, “Bowers, Goodridge, and Lawrence illustrate the need to search out higher-ordered moral theories to find a duty to obey law.” Id. 


� 505 U.S., at 851.


� See, e.g., Carlos A. Ball, supra, note � NOTEREF _Ref200248600 \h ��8�, wherein he states, “It has never been my position, however, that majoritarian morality is a legitimate ground upon which to defend state laws and policies from constitutional attack, whether on the basis of the Due Process Clause or the Equal Protection Clause. Instead, I believe that, first, negative rights, including those associated with privacy and the right to be left alone, are insufficient to justify imposing on the government an affirmative obligation to recognize lesbian and gay relationships and families. And second, that, as a matter of political theory rather than of constitutional doctrine, it is not possible to make the case for the imposition of such an affirmative obligation on the state without addressing issues associated with the value, goodness, and yes, morality, of those relationships and families.” Id., at 1221-22, n. 164. (Italics added)


� 505 U.S., at 851.


� The Goodridge majority conceded that they were redefining marriage by stating, “Certainly our decision today marks a significant change in the definition of marriage as it has been inherited from the common law, and understood by many societies for centuries.” 440 Mass., at 336.


� Lawrence v. Texas, 539 U.S., at 559.   


� 539 U.S., at 559, relying on Casey, 505 U.S., at 851. However, some legal scholarship supports the view that there is a constitutional right to marry that includes the distinct right for state recognition, i.e., public and official, of a couple’s—any couple’s—family relationship based on Lawrence. See, e.g., Ball, The Positive in the Fundamental Right to Marry: Same-Sex marriage in the Aftermath of Lawrence v. Texas, 88 Minn. L. Rev. 1184 (2004); Meyer, A Privacy Right to Public Recognition of Family Relationships? The Cases of Marriage and Adoption, 51 Vill. L. Rev. 891 (2006).


� 539 U.S., at 564-79.


� 539 U.S., at 578. (Italics added) In his dissent, Justice Scalia was skeptical of this as he said, “At the end of its opinion-after having laid waste the foundations of our rational-basis jurisprudence-the Court says that the present case ‘does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.’ [citation omitted] Do not believe it. More illuminating than this bald, unreasoned disclaimer is the progression of thought displayed by an earlier passage in the Court's opinion, which notes the constitutional protections afforded to ‘personal decisions relating to marriage, procreation, contraception, family relationships, child rearing, and education,’ and then declares that ‘[p]ersons in a homosexual relationship may seek autonomy for these purposes, just as heterosexual persons do.’ [citation omitted] (emphasis added). Today’s opinion dismantles the structure of constitutional law that has permitted a distinction to be made between heterosexual and homosexual unions, insofar as formal recognition in marriage is concerned. If moral disapprobation of homosexual conduct is ‘no legitimate state interest’ for purposes of proscribing that conduct, [citation omitted]; and if, as the Court coos (casting aside all pretense of neutrality), ‘[w]hen sexuality finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal bond that is more enduring,’ [citation omitted]; what justification could there possibly be for denying the benefits of marriage to homosexual couples exercising ‘[t]he liberty protected by the Constitution,’? [citation omitted] Surely not the encouragement of procreation, since the sterile and the elderly are allowed to marry. This case ‘does not involve’ the issue of homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions of this Court. Many will hope that, as the Court comfortingly assures us, this is so.” 539 U.S., at 604-5, (Scalia, J., dissenting).


� 539 U.S., at 585. (O’Connor, J., concurring).


� But in spite of this conscious limitation by the Lawrence majority, influential writers such as Carlos Ball insist on expanding Lawrence into territories where the Court consciously asserted it should not go. For example, in relying on “privacy,” Ball suggests, “The fact that the Court in Lawrence, in assessing the constitutionality of Texas’s sodomy statute, was willing to go beyond considerations of privacy in the home is relevant to the issue of same-sex marriage. The interest of individuals in avoiding governmental intrusion in the home represents a paradigmatic example of a negative right. The home is understood to be a special site where the interests of individuals in being left alone by the state are at their strongest. The fact that the Court understood that the liberty interests implicated in Lawrence went beyond issues of privacy in the home is significant for the elaboration of substantive due process arguments on behalf of same-sex marriage because those arguments cannot be grounded in the need to protect individuals from intrusive governmental regulation while at home. The debate over same-sex marriage implicates not only the freedom to engage in certain conduct in the privacy of one’s home, but the consequences for liberty of the failure by the state to recognize committed same-sex relationships. The rights and obligations that pertain and give meaning to the marital relationship obviously apply outside of the home as well as inside of it. The argument that there are liberty interests implicated by the state’s failure to recognize at least some committed relationships as marital must by necessity, therefore, bring the public sphere into the analysis.” Ball, supra note � NOTEREF _Ref200248600 \h ��8�, at 1215-16. This kind of thinking undermines the rule of law: notwithstanding what the law is, its meaning gets transformed into what advocates want it to mean. In other words, that fact that the Court clearly expressed a distinction between private life free from government intrusion and public life that is subject to government regulation has little impact on advocates such as Professor Ball who blur the distinction so that private conduct must be placed in the public realm and never be regulated but must always be protected. The Lawrence majority did not endorse this extension and was clear about not doing so. Nevertheless, Professor Ball continues to argue that, “The key to the Court’s understanding of liberty in Lawrence for the issue of same-sex marriage, then, is found in the last two components of its liberty analysis discussed above, namely, the emphasis that the Court places on personal relationships and its position that the state has an obligation to respect the dignity and lives of lesbians and gay men. As we have seen, the fact that Texas’s criminal regulation of same-sex sodomy affected the ability of lesbians and gay men to form and maintain intimate relationships with others mattered to the Court. The failure by the state to recognize the committed relationships of lesbians and gay men similarly has an impact on their ability to form and maintain intimate relationships. It does not as Lawrence demonstrates. Although committed and loving relationships can, of course, exist outside of a legally recognized relationship such as the marital one, commitment ‘may be more comfortably sustained and reciprocating love more easily offered where personal feelings are reinforced and expectations are coordinated by social institutions.’ If the ability to form relationships defined by ‘personal bond[s] [that are] enduring’ was constitutionally relevant in Lawrence, then that ability should also be relevant to a discussion of the state’s constitutional obligations in the area of marriage.” Id., at 1217-18. His intention that Lawrence inevitably leads to no other conclusion but the recognition of same-sex marriage when he states, “There is an obligation arising from Lawrence for the state to respect the dignity of lesbians and gay men; that obligation, I believe, will remain unfulfilled until (at least) the state gives full recognition to their committed relationships.” Id., at 1218-19. But their dignity is already protected under Lawrence.


� See, e.g., Ariela Dubler, From McLaughlin v. Florida to Lawrence v. Texas: Sexual Freedom and the Road to Marriage, 106 Col. L. Rev. 1165 (2006), wherein she argues, “In McLaughlin, the Court had been asked to reach the marriage question and refused to do so. In Lawrence, the question was not formally before the Court. But, despite these different postures, in each case the Court addressed the marriage question and refused to expand the boundaries of marriage. Nonetheless, in the aftermath of each decision, commentators across the political spectrum understood each case as a precursor to allowing the couples in question to marry. In other words, just as McLaughlin was widely framed as a stepping stone to the Court striking down state marriage laws that discriminated on the basis of race, so too Lawrence has been understood by many as a stepping stone to striking down state marriage laws that restrict marriage to cross-sex couples. Two opinions explicitly not about marriage have been received as two opinions about marriage.” Id., at 1181. To erase any doubt her intention, she further argues, “Justice Kennedy’s opinion in Lawrence made equally plain that the relationship between John Geddes Lawrence and Tyron Garner was worthy of both constitutional protection and sociocultural respect. In fact, Lawrence marked the first time that the Supreme Court spoke of nonmarital relationships with a tone of respect and reverence.” Id., at 1182. As Professor Dubler states a bit later in her argument, “The Court’s clear differentiation of the right to engage in sex from the right to marry notwithstanding, Lawrence was quickly understood by many to be a stepping stone to same-sex marriage, much as McLaughlin has been understood as a stepping stone to Loving.  In both of these instances, then, the Supreme Court sought to distance itself from marriage but, seemingly, no one believed that distance to be possible.  In the case of Lawrence, Justice Scalia immediately expressed his skepticism in dissent.  He warned people to discredit the Court’s claims that its holding would not lead to same-sex marriage.   ‘[T]he Court,’ Scalia wrote, ‘says that the present case “does not involve whether the government must give formal recognition to any relationship that homosexual persons seek to enter.” Do not believe it.’ ‘This case,’ he concluded, “‘does not involve’ the issue of homosexual marriage only if one entertains the belief that principle and logic have nothing to do with the decisions of this Court.’ Legal observers of all political viewpoints quickly embraced Scalia’s descriptive claim: Lawrence was a big step toward extending the constitutional right to marry to same-sex couples. And, as if to confirm everyone’s predictions, just months after Lawrence was decided, in Goodridge v. Department of Public Health, Massachusetts’s highest court extended state constitutional protections to same-sex couples wishing to marry in an opinion that—although based on state constitutional law—grounded its reasoning in Lawrence. Lawrence, the Massachusetts court opined, had reinforced that ‘[o]ur obligation is to define the liberty of all, not to mandate our own moral code.’ In Massachusetts, that obligation demanded granting the right to marry to same-sex couples.” Id., at 1184-5. (footnotes omitted) As one practitioner insists, “The unease society may feel for homosexual relationships does not diminish their validity and should not prevent their equality. Same-sex marriages should be recognized by all state governments and encompassed in existing marital statutes because doing so promotes social stability, civil equality, and acceptance while at the same time casting no aspersions on a heterosexual couple's commitment to marriage. Furthermore, Lawrence v. Texas should be read to accord homosexual couples the legal right to marry.” Jason Montgomery, An Examination of Same-Sex Marriage and the Ramifications of Lawrence v. Texas, 14 Kan. J. L. Pub. Pol’y 687, 688 (2005). In spite of the fact that the Lawrence court specifically refused to recognize this right, Mr. Montgomery asserts that, “after Lawrence, homosexual couples have a fundamental right to marry. The right to marry is as important, or more important, than the right for homosexuals to engage in consensual, private relations recognized by Lawrence. As in Lawrence itself, the fit between the ban on same-sex marriage and any legitimate interest the government may claim is imperfect and can only be explained in terms of animus and hate. Like the law in Lawrence state non-recognition of same-sex marriage is irrational because it demeans the personal and private lives of homosexuals.” Id., at 692. Moreover, “State non-recognition of same-sex marriage is tantamount to a criminal prohibition because same-sex couples are denied the marital benefits given to heterosexual couples. In addition, they are also denied the societal benefits of having their relationship recognized as legitimate and equal to a heterosexual relationship. Denial of same-sex marriage like the Texas law in Lawrence and Colorado amendment in Romer is based on animosity and hate towards the class of persons affected and thus cannot bear any relation to a legitimate government interest.” Id. But see, Charles Mauney, Jr., Landmark Decision or Limited Precedent: Does Lawrence v. Texas Require Recognition of a Fundamental Right to Same-Sex Marriage?, supra footnote � NOTEREF _Ref206582046 \h ��9�, for a different take on Lawrence that it does not provide the legal foundation for the recognition of same-sex marriage. 


� 381 U.S. 479 (1965).


� 405 U.S. 438 (1972), expanding the right to acquire and use contraceptives to unmarried couples that was given to married couples in Griswold v. Connecticut. 


� 539 U.S., at 559, quoting Casey at 850.


� 505 U.S., at 851.


� Id.


� 539 U.S., at 574.


� Goodridge v. Department of Public Health, 440 Mass. 309, 312 (2003).


� Id.


� Id.


� Id.


� Id., at 312.


� 440 Mass., at 313. The full paragraph of the Massachusetts court’s assertion reads: “Barred access to the protections, benefits, and obligations of civil marriage, a person who enters into an intimate, exclusive union with another of the same sex is arbitrarily deprived of membership in one of our community’s most rewarding and cherished institutions.  That exclusion is incompatible with the constitutional principles of respect for individual autonomy and equality under law.” Id.


� 440 Mass., at 329.


� Id., at 329.


� 505 U.S., at 851.


� As Justice O’Connor noted, “That this law as applied to private, consensual conduct is unconstitutional under the Equal Protection Clause does not mean that other laws distinguishing between heterosexuals and homosexuals would similarly fail under rational basis review. Texas cannot assert any legitimate state interest here, such as national security or preserving the traditional institution of marriage. Unlike the moral disapproval of same-sex relations-the asserted state interest in this case-other reasons exist to promote the institution of marriage beyond mere moral disapproval of an excluded group. 539 U.S., at 585. (O’Connor, J., concurring.)


� 505 U.S., at 851.


� See, George Chauncey, Why Marriage? The History Shaping Today’s Debate Over Gay Equality, (Basic Books: New York, 2004). 


� Id., at 23.


� Id., at 26.


� In the context of the Goodridge decision below, Justice Greaney in his concurring opinion makes an interesting but mistaken observation about “discrimination.” He states, “But, as matter of constitutional law, neither the mantra of tradition, nor individual conviction, can justify the perpetuation of a hierarchy in which couples of the same sex and their families are deemed less worthy of social and legal recognition than couples of the opposite-sex and their families.  See Lawrence v. Texas, 539 U.S. 558, 123 S.Ct. 2472, 2486, 156 L.Ed.2d 508 (2003),  (O’Connor, J., concurring) (moral disapproval, with no other valid State interest, cannot justify law that discriminates against groups of persons); Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 850, 112 S.Ct. 2791, 120 L.Ed.2d 674 (1992) (‘Our obligation is to define the liberty of all, not to mandate our own moral code’).” Goodridge v. Department of Public Health, 440 Mass., at 349, (Greaney, J., concurring). As has been pointed out elsewhere in my argument, Justice Greaney misunderstands the nature of discrimination. All men and all women are treated the same regardless of their sexual orientation; there is no discrimination, there is no hierarchy, there is no deeming individuals less worthy because of their sexual orientation and their acting out on this orientation. This is equality, pure and simple, and it is not discrimination. No man, homosexual or heterosexual, can marry another man be he homosexual or heterosexual. By the same token, no woman, homosexual or heterosexual, can marry another woman be she homosexual or heterosexual. This vital and factual point escapes the reasoning that Justice Greaney presented in his concurrence.


� Chauncey, Why Marriage?, at 28-9. (Italics added)


� Id., at 34.


� Id., at 35.


� See his Chapter Three, “How Marriage Changed” and footnote 1, at 178.


� Id., at 59.


� However, see, Linda McLain, The Place of Families, (Harvard University Press, 2006), especially Chapter 5, “Recognizing Same-Sex Marriage”  for an approving discussion of “families” headed by same-sex spouses.


� Professor Mark Strasser states, “Lawrence suggests that the Court will look askance at state attempts to impose a disability on one group and not another if the groups are similarly situated. As Justice Scalia suggests in his dissent, the nonprocreation argument is not a plausible rationale for precluding same-sex couples from marrying, given that the sterile and elderly are allowed to marry. Indeed, it is even more implausible than Justice Scalia seems willing to admit. Given that LGBT couples are having and raising children, the procreation argument supports rather than undermines the claim that same-sex couples should be allowed to marry.” Mark Strasser, Lawrence, Same-Sex Marriage Bans: On Constitutional Interpretation and Sophistical Rhetoric, 69 Brooklyn L. Rev. 1003, 1013 (2004). It is clear that some persons in polygamist relationships (men with women or women with men) are capable of procreation, whereas other persons (men with men or women with women) are not. As he states elsewhere, “Those with a same-sex orientation are raising children, whether those children were adopted, conceived through artificial insemination, surrogacy, or perhaps, born into a previously existing marriage.” Lawrence, Same-Sex Marriage and the Constitution: What Is Protected and Why?, supra footnote � NOTEREF _Ref206836574 \h ��11�, at 674.


� 440 Mass., at 319. As the Goodridge majority stated, “Certainly our decision today marks a significant change in the definition of marriage as it has been inherited from the common law, and understood by many societies for centuries.” Id., at 337. 


� Professor Eskridge also assisted in preparing an amicus curiae brief in the Goodridge case.


� 1996.


� 2002.


� The Case for Same-Sex Marriage, at 8.


� Id., at 9.


� Id., at 10.


� 388 U.S. 1 (1967). 


� The Case for Same-Sex Marriage, at 12. 


� Id., at 63.


� Professor Eskridge notes that this argument is “a bad form of argument.” Id., at 63. But is it, really? He attempts to argue the case for his criticism by stating that if the state were to prohibit Jews from marrying Jews, this would be unlawful discrimination. But that is not what the state is doing; moreover, the parallel between the two circumstances, i.e., two Jews versus two people of the same sex is not explained. 


� Id., at 51.


� Id., at 63.


� Id., at 65.


� See, William N. Eskridge, Jr., The Same-Sex Marriage Debate and Three Conceptions of Equality, at 183, in Marriage and Same-Sex Unions: A Debate, Wardle, Strasser, Duncan, and Coolidge, editors (2003). Professor Eskridge’s cited chapter in this volume was replied to by Professor Lynn Wardle in Beyond Equality, at 186-89. Here, Professor Wardle draws a substantive distinction that detracts from Professor Eskridge’s argument: “Race is unrelated to any legitimate purpose states could have for regulating marriage, but sexual behavior is directly related to the fundamental purposes of marriage laws.” Id., at 186. As he notes, opposite-sex is vital to the survival of the human race, but same-sex marriage is not. Id., at 187. This is not only a distinction, but it is an immutable difference that denies the presence of either kind of union being the equal of the other.


� Professor Eskridge erroneously asserts that state denial of marriage to same-sex couples is discriminatory because it is based on the “unitive” aspect of human partnership. He argues that homosexual men and women can also achieve “union.” But two crucial distinctions must be made. The first is that any “union” of a same-sex couple is not the same as the union of a man and woman with complementary organs, which also happen to be reproductive in nature. This leads to the second distinction that focuses on the union between opposite-sex partners as having the capacity to lead to procreation, which is impossible with the same-sex union. Id., at 169. In this work, Professor Eskridge offers three arguments for equality for same-sex marriage: (1) formal equality, at 173-4; (2) reparative equality, at 174-6; and, (3) transformative equality, at 176-7. But each fails. His argument for formal equality has already been addressed. The second argument for “reparative equality” is based on the theory of benefiting minorities (presumably same-sex couples) who have been denied various attitudinal and economic benefits because of the discrimination which favors opposite-sex over same sex couples. But these benefits are essentially geared to favoring the couple who have the capacity for continuing the human race, something that is impossible for the same-sex couple to achieve. While we are at it, it is doubtful that the state would sanction benefits to the polygamous union which is also capable of continuing the human race. This fact escapes Professor Eskridge’s argument for “reparative equality.” Finally, there is the claim of “transformative equality.” This is an essentially circular argument: by allowing same-sex couples to marry, marriage is transformed so that same-sex couples can marry if the unitive is emphasized and the “gendered” aspect, including procreation that comes from the biological complementarity of the two sexes, is deemphasized. I suppose that calling an association of elderly siblings a family and a “marriage” would also be transformative, but this possibility also escapes his discussion. In short, these three interesting arguments are nonetheless cover designed to mask fundamental biological distinctions and realities in order to give state sanction to sexual relations between same-sex couples.


� Eskridge, The Case for Same-Sex Marriage, supra footnote __, at 77.


� In re Marriage Cases, __ Cal.Rptr.3d __, 2008 WL 2051892 (Cal.) (2008).


� In 1971, the Minnesota Supreme Court had the opportunity to review the denial of an application for a marriage license submitted by two members of the same sex, see, Baker v. Nelson, 291 Minn. 310, 191 N.W.2d 185 (1971). In sustaining the denial of the application, the Minnesota court referred to the Loving case and reiterated the distinction I have made. As the Minnesota court stated, “Loving does indicate that not all state restrictions upon the right to marry are beyond reach of the Fourteenth Amendment. But in commonsense and in a constitutional sense, there is a clear distinction between a marital restriction based merely upon race and one based upon the fundamental difference in sex.” Baker at 315. The United States Supreme Court denied appeal of this decision for lack of substantial federal question, 490 U.S. 810, 93 S.Ct. 37, (1972). The history of the Baker case dispels Professor Eskridge’s interesting but wrong hypothesis that, “Chief Justice Earl Warren’s opinion in Loving eschewed such a narrowly consequentialist approach [i.e., marriage is designed with heterosexual couples in mind] and, instead, focused only on the fairness of excluding different-race couples from an otherwise non-discriminating institution.” Eskridge, The Case for Same-Sex Marriage, at 116.


� Article 1, as amended by art. 106 of the Amendments to the Massachusetts Constitution.  


� See, Robert John Araujo, S.J., Reply to Professor James D. Wilet’s Essay, in Marriage and Same-Sex Unions: A Debate, editors: Wardle, Strasser, Duncan, and Coolidge (2003), at 362.


� See, e.g., Mark Strasser, Lawrence and Same-Sex Marriage Bans: On Constitutional Interpretation and Sophistical Rhetoric, 69 Brook. L. Rev. 1003 (2004), where Professor Strasser concludes, “For example, the Court noted that when ‘homosexual conduct is made criminal by the law of the State, that declaration in and of itself is an invitation to subject homosexual persons to discrimination both in the public and in the private spheres.’ The same point might be made about refusing to recognize same-sex marriages—such a policy is an invitation to discriminate because it says that same-sex couples are somehow unworthy. Indeed, if, as the Court said in Romer v. Evans, �HYPERLINK \l "Document23zzF66300759448"��an act is unconstitutional when it ‘classifies homosexuals not to further a proper legislative end but to make them unequal to everyone else,’ and, as Justice Scalia suggests in his Lawrence dissent, ‘ “preserving the traditional institution of marriage’ is just a kinder way of describing the State's moral disapproval of same-sex couples,’” then one might expect the Court to recognize the unconstitutionality of same-sex marriage bans.” Id., at 1012.


� 440 Mass., at 313.


� 440 Mass., at 356-7. (Spina, J., dissenting).


� 440 Mass., at 369. (Cordy, J., dissenting).


� 440 Mass., at 318.


� Professor Charles Donahue, in his recent monumental study Law, Marriage, and Society in the Later Middle Ages, (Cambridge, 2007), states at the outset that beginning with the late twelfth century, the law of marriage specified the following: (1) present consent freely exchanged between a man and a woman capable of marriage; or (2) future consent freely exchanged between a man and a woman capable of marriage. He also takes note of the Christian element of European society and states that, “Any Christian man is capable of any Christian woman so long as: (a) both are over the age of puberty and capable of sexual intercourse; (b) neither was previously married to someone who is still alive; (c) neither has taken a solemn vow of chastity, and the man is not in major orders…, and (d) they are not too closely related to each other.” Id., at 1.


� 440 Mass., at 329.


� Id.


� 440 Mass., at 321.


� Id. The majority continues their explication by stating, “While only the parties can mutually assent to marriage, the terms of the marriage—who may marry and what obligations, benefits, and liabilities attach to civil marriage—are set by the Commonwealth.  Conversely, while only the parties can agree to end the marriage (absent the death of one of them or a marriage void ab initio), the Commonwealth defines the exit terms.  See G.L. c. 208.” Id.


� 440 Mass., at 329, quoting from Opinion of the Justices, 211 Mass. 618, 619, 98 N.E. 337 (1912). It is doubtful that the members of the Supreme Judicial Court had same-sex marriage on their minds when they penned this 1912 opinion. My contention is buttressed by the Goodridge majority’s recognition that “The everyday meaning of ‘marriage’ is ‘[t]he legal union of a man and woman as husband and wife,’ Black’s Law Dictionary 986 (7th ed.1999), and the plaintiffs do not argue that the term ‘marriage’ has ever had a different meaning under Massachusetts law.” Id., at 319.


� 440 Mass., at 319.


� See, supra note � NOTEREF _Ref200358155 \h ��90� and related text.


� 440 Mass., at 343.


� 440 Mass., at 343-4.
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