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March 24, 2023

Re:	Notice of Proposed Rulemaking [Docket ID ED–2022–OPE–0157] RIN 1840–AD72 Direct Grant Programs, State-Administered Formula Grant Programs

The signers of this comment are scholars of First Amendment law who have engaged for years in scholarship and advocacy concerning, among other things, the freedom of student religious organizations to select their leaders and members based on their religious beliefs and mission. One of us was counsel of record in Christian Legal Society v. Martinez, 561 U.S. 661 (2010); another was counsel of record in the leading case on religious groups’ right to select their leaders without government interference;[footnoteRef:1] and all of us have written about the issue in books, articles, and appellate briefs for both parties and amici curiae. We write, of course, in our personal capacities and do not speak for our institutions; we give their names for identification purposes only. [1:  Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171 (2012).] 

Less than three years ago, the Department adopted rules forbidding a public institution of higher education (IHE) that receives Department grants, direct or state-administered, to deny any student religious organization “any right, benefit, or privilege” given to other student organizations on the basis of the religious organization’s “beliefs, practices, policies, speech, membership or leadership standards … informed by sincerely held religious beliefs.” 34 C.F.R. §§ 75.500(d), 76.500(d) (hereinafter “the religious-group protection”).[footnoteRef:2] [2:  34 C.F.R. § 75.500(d) states in full:
As a material condition of the Department's grant, each grantee that is a public institution shall not deny to any student organization whose stated mission is religious in nature and that is at the public institution any right, benefit, or privilege that is otherwise afforded to other student organizations at the public institution (including but not limited to full access to the facilities of the public institution, distribution of student fee funds, and official recognition of the student organization by the public institution) because of the religious student organization's beliefs, practices, policies, speech, membership standards, or leadership standards, which are informed by sincerely held religious beliefs.
34 C.F.R. § 76.500(d) applies the identical standard to state-administered grants, governing “each State or subgrantee that is a public institution.”] 

Now, in the Notice of Proposed Rulemaking (NPRM), the Department proposes to rescind the religious-group protection. 88 FR 10857. The Department says that the religious-group protection goes beyond First Amendment protections and suggests that it gives religious groups an impermissible preference over other student groups. It claims that religious organizations can be protected by another rule, applicable to nonreligious as well as religious groups, that declares a public grantee in breach of grant conditions when a final judgment has been entered against it in First Amendment litigation for denying access to a student group. 34 C.F.R. §§ 75.500(b), 76.500(b).
We believe, however, that the religious-group protection is fully justified by constitutional principles and by practical considerations, and that rescission is unjustified. We leave it to other commenters to detail the practical experiences of student religious organizations that led the Department to adopt the religious-group protection. We focus on constitutional and other legal principles—in particular, on several suggestions in the NPRM that misunderstand or misstate those principles. Contrary to the NPRM’s suggestions, the religious-group protection (A) does not conflict with federal or state nondiscrimination laws, (B) is fully justified, even required, by First Amendment principles of nondiscrimination and religious autonomy, and (C) appropriately gives distinctive protection to religious student groups.
A. The Religious-Group Protection Does Not Conflict with Federal or State Nondiscrimination Laws.
We can quickly dispose of one concern at the outset. The NPRM suggests that the protection may create conflicts not only with some public IHEs’ nondiscrimination policies –as it clearly does—but also with federal and state nondiscrimination laws. 88 FR 10861 (reporting at 10863 (reporting IHEs’ “confusion about the interplay of the conditions in paragraph (d) of §§ 75.500 and 76.500 with Federal and State nondiscrimination law”); id. at 10861. 
Few if any federal or state nondiscrimination laws would ever create such conflict. Nondiscrimination laws prohibit discriminatory action by an IHE itself, not by student groups that receive access to facilities or other benefits. And an IHE does not commit discrimination itself merely by allowing equal access to a student group that (purportedly) discriminates. There is a fundamental distinction between the public IHE’s actions and a student group’s actions. That distinction is essential, for example, to the long line of Supreme Court decisions prohibiting public educational institutions that open their facilities to student groups from excluding groups because of their religious viewpoint.[footnoteRef:3] These decisions all refuse to attribute the religious message and activities of a student group to the public institution that simply allows that group meet. If the group’s activities were attributed to the institution, then no student group could promote a particular religious message over others, because no public educational institution can promote a particular religious message over others. Thus, the principle of equal access for student religious groups—which the NPRM purports to affirm (88 FR 10861)—rests on the premise that a student group’s actions are not the public IHE’s actions. As such, a student group’s actions do not themselves place the public IHE in violation of civil-rights laws. [3:  Widmar v. Vincent, 454 U.S. 263 (1981); Lamb’s Chapel v. Center Moriches School Dist., 508 U.S. 384 (1993); Rosenberger v. Rector and Visitors of U. of Va., 515 U.S. 819 (1995); Good News Club v. Milford Central School, 533 U.S. 98 (2001).] 

B. The Categorical Protection for Religious Groups Has Strong Support in First Amendment Principles. 
The NPRM suggests that the religious-group protection goes further than the First Amendment warrants. It objects that the religious-group protection could “prohibit IHEs from applying neutral, generally applicable nondiscrimination policies that would otherwise be compliant with the First Amendment.” 88 FR 10860; see id. (complaining that “nothing in the [rule] clarifies or guarantees that an institution may insist that such religious organizations comply with the same neutral and generally-applicable [rules] that apply equally to nonreligious student organizations”). 
The religious-group protection categorically prohibits a public IHE from denying a group access because of its sincerely held beliefs or practices, including leadership and membership criteria. But that categorical protection has strong support in First Amendment principles and current Supreme Court case law, for two major reasons. First, unconstitutional discrimination against religion comes in many different forms, and litigation has shown that almost any public IHE policy that denies a student religious group access discriminates in one of these ways. Second, the First Amendment also categorically guarantees religious organizations autonomy to set criteria for leadership and membership, and public IHE policies denying religious groups access regularly violate that guarantee.
1. Denials of RSO status to religious organizations nearly always discriminate against religion in ways prohibited by the First Amendment.
	In asserting that the categorical religious-group protection exceeds First Amendment guarantees, the NPRM suggests that many First Amendment cases over denials of access for religious groups involve “complex, fact-dependent disputes about whether a [public IHE] policy is neutral and generally applicable.” 88 FR 10861. But that assertion misstates the case law on what constitutes improper discrimination against a student religious group.
In reality, student religious groups are consistently prevailing in constitutional litigation against public IHE policies that deny them access because of their leadership or membership policies. See, e.g., Intervarsity Christian Fellowship/USA v. Univ. of Iowa, 5 F. 4th 855 (8th Cir. 2021) (finding that selective denial of religious group’s ability to choose leaders violated “clearly established” constitutional rights); Business Leaders in Christ v. Univ. of Iowa, 991 F.3d 969 (8th Cir. 2021) (selective denial violated clearly established speech and expressive-association rights); Intervarsity Christian Fellowship/USA v. Wayne State Univ., 534 F. Supp. 3d 785 (E.D. Mich. 2021) (denial violated religious group’s clearly established rights of speech, religious exercise, and association); Christian Legal Society v. Walker, 453 F.3d 863 (7th Cir. 2006) (denial violated group’s rights of expressive association and free speech). 
	The constitutional wins for student groups reflect that government can unconstitutionally discriminate against religious exercise and expression in many different ways. First, the Free Exercise Clause forbids government to “impose special disabilities on the basis of religious views or religious status.” Smith, 494 U.S. at 877 (citation omitted); accord Church of the Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1993). Recent Supreme Court decisions strongly reaffirm the rule against “impos[ing] special disabilities,” including denial of benefits, “on the basis of religious status.” Espinoza v. Montana Dept. of Revenue, 140 S. Ct. 2246, 2254 (2020) (brackets in original) (quotation omitted); see Carson v. Makin, 142 S. Ct. 1987 (2022) (same, as applied to disability based on religious activity). 
Similarly, the Free Speech Clause forbids the government to discriminate against religious viewpoints—as is clear from the long line of decisions cited supra note 3. See Widmar; Lamb’s Chapel; Rosenberger; Good News Club. Nor may the government discriminate against religious groups in their “expressive association”—that is, in their decisions about how to associate to advance the group’s ideas, especially their decisions about criteria for leadership or membership. While Martinez held that an “all comers” policy for leadership positions was facially neutral, it made clear that a policy that discriminated against religious groups would violate their expressive association rights as well as their free speech rights. 561 U.S. at 680-82 & n.13.[footnoteRef:4]   [4:  Discrimination against religious groups in restricting their criteria for leaders or members violates their freedom to “assemble,” a right explicitly protected by the First Amendment. See Wayne State, 534 F Supp. 3d at 826-27 (citing cases).] 

But prohibitions on discrimination go well beyond the singling out of religious expression or activity. A “‘policy that is viewpoint neutral on its face may still be unconstitutional if not applied uniformly.’” Intervarsity v. U. of Iowa, 5 F. 4th at 864 (quotation omitted); accord Business Leaders in Christ, 991 F.3d at 985 (a “policy “neutral on its face violates a student group's rights to free speech and expressive association if not applied in a viewpoint-neutral manner”).
Likewise, the Free Exercise Clause “extends beyond facial discrimination” and forbids “subtle departures from neutrality.” Lukumi, 508 U.S. at 534. A policy can fail the standard of neutrality and general applicability when it creates exemptions for other, secular interests while still regulating religion. Id.; see also Roman Cath. Dioc. of Brooklyn v. Cuomo, 141 S. Ct. 63, 66 (2020) (per curiam) (public-gathering restrictions were non-neutral toward religion “because they single out houses of worship for especially harsh treatment” compared with other comparable gatherings). It can also fail that standard by granting “discretionary” or “individual exemptions” or even the opportunity for such exemptions. Fulton v. City of Philadelphia, 141 S. Ct. 1868, 1877-78 (2021) (following Sherbert v. Verner, 374 U.S. 401 (1963)).
	Indeed, the Court has recently said that even a very small number of exemptions in a policy for other, secular interests triggers strict scrutiny if those exemptions undercut the reasons the government asserts for the policy. “[G]overnment regulations are not neutral and generally applicable, and therefore trigger strict scrutiny under the Free Exercise Clause, whenever they treat any comparable activity more favorably than religious exercise.” Tandon v. Newsom, 141 S. Ct. 1294, 1296 (2021) (per curiam) (emphasis in original) (citing Roman Catholic Dioc., 141 S. Ct. at 67-68). 
The Court has made many of these principles explicit or stronger in decisions since the Department’s 2020 proceeding that produced the religious-group protection. See, e.g., Carson, 142 S. Ct. 1997; Tandon, 141 S. Ct. 1294; Fulton, 141 S. Ct. 1868; Roman Cath. Dioc., 141 S. Ct. 63. Thus the religious-group protection today stands on even stronger ground than at the time it was adopted.
	Under these principles, there are multiple forms of discrimination against religious student groups that trigger strict scrutiny and should preclude application of a public IHE’s policy. The NPRM suggests that many public IHE policies qualify as neutral toward religious activity or speech and as generally applicable. In fact, few policies so qualify. 
a. Discriminatory enforcement of an ostensibly neutral policy 
Even when public IHEs have ostensibly religion-neutral policies, litigation records repeatedly show that the IHEs discriminate against religious organizations in enforcing those policies. 
At the University of Iowa, for example, administrators denied recognition to religious groups while “‘approv[ing] the constitutions of dozens of organizations that explicitly restrict or control access to leadership or membership based on race, national origin, sex, sexual orientation, gender identity, status as a U.S. veteran, and/or military service.’” Business Leaders in Christ, 991 F.3d at 978 (quoting district court finding); see also Intervarsity v. U. of Iowa, 5 F. 4th at 865 (“Basically, some RSOs at the University of Iowa may discriminate in selecting their leaders and members, but others, mostly religious, may not.”). 
For example, the Love Works group remained registered even though it required leaders “to sign a ‘gay-affirming statement of Christian faith,’ … which violates the Human Rights Policy just as much as InterVarsity’s.” Intervarsity, 5 F. 4th at 864; Business Leaders in Christ, 991 F.3d at 973. “Other groups were permitted to base membership on sex, race, veteran status, and even some religious beliefs.” Intervarsity, 5 F. 4th at 864; id. at 860 & n.3 (listing single-sex Greek social organizations and sports clubs, all-female a capella singing group, and veterans’ group, as well as “the Chinese Basketball Club, the African Student Association, Society of Hispanic Professional Engineers, and the South Asian Student Alliance, among many others”). 
Similarly, at Wayne State University, officials “permitted a plethora of exclusions for other groups that similarly limited leadership selection based on sex, gender identity, political partisanship, ideology, creed, and ethnicity.” Intervarsity v. Wayne State, 534 F. Supp. 3d at 828; see id. at 798-99 (listing groups such as single-sex Greek fraternities and sororities, Iraqi Student Organization, Student Veterans’ Organization, Macedonian-American Students Association, Secular Student Alliance, and conservative and Marxist political groups).
A group that limits leadership based on “ideology” or political viewpoint,” of course, violates even an “all comers” policy. No public IHE is likely to prohibit all such groups, and therefore no public IHE is likely to apply an all-comers policy consistently. Cf. Intervarsity v. U. of Iowa, 5 F. 4th at 860 n.4 (giving example of groups permitted to discriminate based on ideology). Thus, in Christian Legal Society v. Martinez, 561 U.S. 661, UC-Hastings College of the Law announced a policy requiring that leadership positions be open to “all comers,” but it failed to enforce that policy against multiple groups, including (at the very least) the law-student Democrats, the Association of Trial Lawyers, and LaRaza. Martinez, 561 U.S. at 738 (Alito, J., dissenting). The majority in Martinez upheld the purported all-comers policy on its face, but it remanded for consideration of evidence “that Hastings selectively enforces its all-comers policy.” Id. at 697-98.
b. Exemption of single-sex Greek organizations
	Another pervasive form of discrimination against religious student organizations is the common exception in IHE policies allowing sex discrimination by single-sex social fraternities and sororities. These exceptions, written or unwritten, allow such organizations to exclude students of one sex or the other from tens of thousands of leadership offices and hundreds of thousands of membership places. According to widely cited estimates, fraternities and sororities have about 750,000 undergraduate members in 12,000 chapters. See Widener University, About FSL, https://sites.widener.edu/fsl/about-fsl/ (citing North American Interfraternity Conference and Center for the Study of the College Fraternity). Many public IHEs not only permit such organizations but also actively assist them in promotion and marketing. See, e.g., id.; Dean of Students Office: Fraternity and Sorority Life, Promotion and marketing, https://doso.wayne.edu/fsl/promotion. 
Single-sex Greek organizations undeniably undercut nondiscrimination goals. At many IHEs, including public institutions, they pervasively affect campus social life and culture—sometimes in troubling ways for goals of sexual, economic, or racial equality. Peter Jacobs, Why Fraternities Will Never Disappear from American College Life, Business Insider (Dec. 3, 2014, 11:30 AM), https://www.businessinsider.com/why-fraternities-will-never-disappear-from-american-college-life-2014-12. See Intervarsity v. U. of Iowa, 5 F. 4th at 865, 866-67 (finding that the university violated “clearly established” rights when it failed to make “an exemption for religious beliefs like it did for fraternities and sororities”). 
Public IHEs have never offered a good reason, let alone a compelling one, for this clear devaluation of religious groups’ interests compared with Greek groups’ interests. Wayne State’s officials, for example, simply asserted, baldly, that Greek organizations “are different than others and so merit an exemption” because they do not reflect “the kind of invidious discrimination that [its] policies seek to prevent.” They also asserted that the exemption rested on Greek organizations’ “historical operations … and the national practice of recognizing such organizations at higher education institutions throughout the country.” Defs. Br. in Opp. to MSJ, Intervarsity v. Wayne State, 2020 WL 13311473, at 13. 
That assertion provides no defense. It simply makes our point: this form of unconstitutional selectivity is pervasive and thus supports the need for equally pervasive protection for religious groups. Greek organizations may have a long tradition of sex segregation; but there is an even longer tradition that religious organizations choose their own leaders, on the basis of criteria such as religious commitment, faithfulness, and sanctity. And that tradition rests on a clear rationale: such leaders are essential to the religious organization’s mission and its continued adherence to its faith and mission. 
c. Facial discrimination against religious belief criteria 
Finally, many public IHEs single out religious groups for discrimination not through selective policy enforcement but, rather, on the policy’s face. That occurs whenever an IHE adopts not an “all-comers” policy but rather a “nondiscrimination” policy prohibiting groups from discriminating only on certain grounds. A typical policy prohibits discrimination based on “race, color, sex (including gender identity), national origin, religion, age, sexual orientation, familial status, marital status, height, weight, disability, or veteran status.” Wayne State, 534 F. Supp. 3d at 797 (quotation omitted); Intervarsity v. U. of Iowa, 5 F. 4th at 859-60 (quotation omitted). 
By facially covering only the above characteristics, such a policy allows groups in general to require that their leaders and members affirm the beliefs or ideologies animating the group. But there is one exception: religious belief. Religion is not simply a status like race, sex, age, or being a military veteran. It is also a belief—the only ideology or belief that falls within the prohibited criteria for student groups’ membership or leadership. See Employment Division v. Smith, 494 U.S. 872, 877 (1990) (“The free exercise of religion means, first and foremost, the right to believe and profess whatever religious doctrine one desires.”). Public IHEs have excluded religious groups on the ground that they “requir[e] leaders to affirm statements of faith” (Intervarsity v. U. of Iowa, 5 F. 4th at 861-62; see also Wayne State, 534 F. Supp. 3d at 811). But the statement of faith substantially constitutes the religious group’s animating beliefs and ideology. Therefore, these IHEs single out religious groups as the one kind of group that cannot require its leaders to commit to its animating beliefs or ideology.
By singling out religious groups in this way, a public IHE unconstitutionally “imposes special disabilities on the basis of religious views or religious status” in violation of the Free Exercise Clause. See supra pp. 3-4. And it simultaneously discriminates against religious viewpoints in violation of the Free Speech Clause. Supra p. 4.
Prohibiting religious discrimination in the selection of leaders makes sense as to student groups that do not promote religious beliefs. The Chess Club has no legitimate interest in asking leaders to sign a statement of Christian faith. And prohibiting religious discrimination poses no meaningful restriction to such groups; they remain free to discriminate based on their nonreligious animating views, like enthusiasm for chess. But as applied to groups organized around religious beliefs, the prohibition on considering religious beliefs makes no sense, and it “singles out religion as belief for uniquely unfavorable treatment.” Joan W. Howarth, Teaching Freedom: Exclusionary Rights of Student Groups, 42 U.C. Davis L. Rev. 889, 916 (2009). Groups espousing every other cause can “couch their membership [or leadership] requirements in terms of [permissible] shared beliefs, as opposed to [prohibited] shared status.” Alpha Delta Chi-Delta Chapter v. Reed, 648 F.3d 790, 806 (9th Cir. 2011) (Ripple, J., concurring). But religious groups cannot do so, because “their shared beliefs coincide with their shared status.” Id.[footnoteRef:5] [5:  In the context of religious student groups, a prohibition on religious discrimination is not even neutral by its terms: it explicitly names “religion” as the one animating belief to which an organization cannot demand adherence. Nor can the public IHE escape the prohibition on viewpoint discrimination by saying its policy regulates conduct rather than speech. The Supreme Court has emphasized that even categories of unprotected activity may not “be made the vehicles for content discrimination unrelated to their distinctively proscribable content.” R.A.V. v. City of St. Paul, 505 U.S. 377, 383-84 (1992). Even if discrimination is usually unprotected conduct, public IHEs may not proscribe expressive student groups from discriminating based on their animating viewpoint only where the viewpoint is religious.] 

	d. Summary 
When one adds up these prohibited forms of discrimination, it becomes clear that First Amendment nondiscrimination principles amply support, even compel, the categorical rule protecting religious organizations. If a public IHE adopts a facial all-comers policy, it almost certainly will enforce it selectively; if it adopts a “no religious discrimination” policy, that policy inherently singles out religious groups; and in any event, the IHE will likely exempt Greek and other organizations, explicitly or tacitly. Because these forms of selectivity are nearly universal, the Department had every reason to conclude that a categorical rule protecting religious organizations produces the right result in the vast majority of cases and therefore is far preferable to burdensome litigation.
These cases dramatize one key reason why clarifying protection for religious organizations is far preferable to lawsuits: it protects public IHEs and their officials as well. In the two University of Iowa cases, the court held that discrimination against religious organizations violated “clearly established” constitutional rights, thus permitting damages liability against individual University officials. Intervarsity, 5 F. 4th at 865-67; Business Leaders in Christ, 991 F.3d at 985-86. And the University ended up paying nearly $2 million in damages, attorney’s fees, and other fees to the two religious groups and their lawyers. Kate Perez, UI ordered to pay nearly $2 million after lawsuit over deregistering two religious student organizations, Daily Iowan, Dec. 7, 2021. The religious-protection rule helps public IHEs and their officials by giving them clear notice that denying equal facilities or other benefit to a religious student group is likely to violate constitutional norms and expose them to significant monetary liability.
2. Denying a group recognition because of its leadership or membership criteria interferes with constitutionally protected religious-group autonomy.
	Independent of any IHE discrimination against religion, categorical protection for religious student groups finds ample support in the distinctive, categorical protection the First Amendment gives to religious groups in their internal autonomy.
	The Supreme Court has repeatedly emphasized that a religious group must have “control over the selection of those who will personify its beliefs”: that is, its leaders or “ministers.” Hosanna-Tabor Evangelical Lutheran Church & School v. EEOC, 565 U.S. 171, 188 (2012) (explaining that “the members of a religious group place their faith in the hands of their ministers”). Without such control, a religious group could not “shape its own faith and mission” (id.): “a wayward [leader]’s preaching, teaching, and counseling could contradict the [group’s] tenets and lead the congregation away from the faith.” Our Lady of Guadalupe School v. Morrissey-Berru, 140 S. Ct. 2049, 2060 (2020). The “ministerial exception,” which bars lawsuits interfering with a religious organization’s selection of leaders, rests on “the general principle of church autonomy …: independence in matters of faith and doctrine and in closely linked matters of internal governance.” Id. at 2061; Hosanna-Tabor, 565 U.S. at 185 (church autonomy makes it “impermissible for the government to contradict a church’s determination of who can act as its ministers”).
The typical student leaders of religious student organizations easily fit the definition of “ministers.” The Supreme Court says that this category covers a person “‘who leads a religious organization, conducts worship services or important religious ceremonies or rituals, or serves as a messenger or teacher of its faith.’” Morrissey-Berru, 140 S. Ct. at 2064 (quotation omitted). Student leaders of Intervarsity, one group repeatedly excluded by public IHEs, have “job responsibilities [that] are deeply religious. They recruit, hold religious outreach, and lead services.” Wayne State, 534 F. Supp. at 810. Officers of Business Leaders in Christ “are responsible for leading its members in prayer, Bible discussion, and spiritual teaching. They must also implement and protect BLinC’s  religious mission and model BLinC’s  faith to the group and to the public.” 991 F.3d at 974. 
Student organizations of minority faiths likewise must be able to select their leaders. “For Jewish or Muslim religious organizations to host events that religious Jews or Muslims will be comfortable attending, the organizations must be led by people who are dedicated and personally adhere to the principles, traditions, and laws of the faith.” Brief of Proposed Amici Curiae Jewish Coalition for Religious Liberty and Asma Uddin in Support of Plaintiff’s Motion for Summary Judgment, Intervarsity v. Univ. of Iowa, 2019 WL 10749772 (S.D. Ia. 2018).
For these groups, “[w]ayward” student leaders could certainly “lead [group members] away from the faith” (Our Lady, 140 S. Ct. at 2060). All these faiths must be able to choose leadership committed to their beliefs.
Membership criteria ensuring members’ faithfulness to the group also fit within religious-group autonomy. Such criteria likewise involve “matters of faith and doctrine” and “matters of internal government.” Our Lady, 140 S. Ct. at 2061. Members too affect the group by voting for leaders or for policies or simply by setting the group’s atmosphere and emphases. The Court has long said that the ”internal” decisions from civil authorities’ interference include “theological controversy, church discipline, ecclesiastical government, [and] the conformity of members of the church to the standard of morals required of them.” Serbian E. Orth. Dioc. v. Milivojevich, 426 U.S. 696, 713-14 (1976) (quoting Watson v. Jones, 80 U.S. 679, 733 (1872)). 
These constitutional protections are categorical. They do not turn on any showing of discrimination against religion or a particular faith. And they are distinctive, in some ways unique to religious organizations (see infra p. 10). Because the Constitution gives categorical religious protections, so too should the Department’s rules.[footnoteRef:6]  [6:  Although Hosanna-Tabor and Our Lady involved employment-discrimination lawsuits, church-autonomy principles, including protection of a church’s selection of its ministers, extend to many other legal contexts. See, e.g., Milivojevich, 426 U.S. 696 (suit challenging reorganization of diocese and defrocking of bishop); Kedroff v. St. Nicholas Cathedral, 344 U.S. 94 (1952) (state-law mandating recognition of one competing church body as authoritative). “As shown in the historical record, and as explained by the Supreme Court in Hosanna-Tabor and Our Lady…, the eighteenth-century American colonists and the writers of the First Amendment feared government encroachments in far more contexts …  than lawsuits and employment disputes.” Wayne State, 534 F. Supp. 3d at 806.] 

C. Distinctive Protection for Religious Groups’ Distinctive Constitutional Interests Does Not Impermissibly Favor Those Groups.
The discussion in part B explains why it was fully justified, even necessary for the Department in 2020 to adopt a rule giving distinctive protection to religious organizations. The new NPRM suggests that it is a matter of concern that the rule “could be read to require IHEs to afford preferential treatment to religious student organizations.” 88 Fed. Reg. 10860. See id. (expressing concern that the rule does not “specify that IHEs may apply neutral and generally applicable rules to religious student organizations.”) But several reasons support the distinctive protection for religious groups. 
1. Distinctive protection to prevent discrimination against religion
First, in key ways the religious-group protection does not require “preferential treatment” for student religious organizations. It forbids only denying the religious organization “any right, benefit, or privilege that is otherwise afforded to other student organizations at the public institution.” 34 C.F.R. §§ 75.500(d), 76.500(d). Religious groups get the same “full access to the [IHE’s] facilities,” and an equivalent “distribution of student fee funds” (id.), not preferential access or greater funds. 
Moreover, as shown in part B.1, categorical protection for religious groups responds to the repeated discrimination, in various forms, that they experience at the hands of public IHEs. Most reported cases about a public IHE’s denial of recognition to a student group have involved a religious group. The Department in 2020 had every reason to conclude that discrimination against religious groups was a distinct problem, dwarfing the instances of discrimination against nonreligious groups, and calling for a distinct prohibition.
2. Distinctive protection for religious-group autonomy 
Beyond that, as shown in part B.2, the principles of autonomy for internal governance are distinctive to religious organizations. In Hosanna-Tabor, the EEOC raised exactly the contention now raised in the NPRM: the EEOC said that churches sued by their ministers could rely on the general right of expressive association and so there was “no need—and no basis—for a special rule for ministers grounded in the Religion Clauses themselves.” 565 U.S. at 189. The Court unanimously rejected the contention, finding it “untenable” since “the text of the First Amendment itself … gives special solicitude to the rights of religious organizations.” Id. (“We cannot accept the remarkable view that the Religion Clauses have nothing to say about a religious organization’s freedom to select its own ministers.”).
And church-autonomy principles restrict even neutrally and generally applicable laws. Hosanna-Tabor involved a nondiscrimination-law prohibition on employer retaliation, which the Court called “a valid and neutral law of general applicability.” 565 U.S. at 190. The ministerial exception still barred suit. That exception protects “internal church decision[s] that affect[ ] the faith and mission of the church itself”—as opposed to “outward physical acts,” which can be subjected to neutral and generally applicable laws. Id. (quoting and distinguishing Smith, 494 U.S. at 877).
3. Distinctive concerns of entanglement and burdensome litigation, especially for minority religions 
Finally, the distinctive principles of religious autonomy protect religious groups against government entanglement and burdens from the litigation process itself. Hosanna-Tabor quoted Milivojevich, where the Court held that state courts had acted unconstitutionally by “‘inquiring into whether the [Serbian Eastern Orthodox] Church had followed its own procedures’” in defrocking a bishop. Milivojevich, 426 U.S. at 720 (quoted in Hosanna-Tabor, 565 U.S. at 187-88). The church’s discipline of its leader was a “quintessentially religious controvers[y] whose resolution”—not just its ultimate result—“the First Amendment commits exclusively to the [church’s] tribunals.” Id. The Religion Clauses limit “not only the conclusions that may be reached” in a dispute over church governance and doctrine, but also “the very process of inquiry leading to findings and conclusions.” NLRB v. Catholic Bishop, 440 U.S. 490, 502 (1979); accord Hosanna-Tabor, 565 U.S. at 205-06 (Alito, J., concurring) (“the mere adjudication of ... questions [about church doctrine] would pose grave problems for religious autonomy”).
Administrative and litigation records show ample evidence that student religious groups face serious burdens from having to resolve a dispute with public IHE administrators, even if the group ultimately has its rights vindicated. To take just a few representative examples: When many religious student organizations in the Cal State system lost their registered status (and thus access to campus facilities at reasonable cost), they “experience[d] loss of members and high financial costs in trying to continue meeting on campus during that time.”[footnoteRef:7] In the Wayne State litigation, “[Intervarsity’s] student leaders provided uncontested testimony that being delisted by the school and having to conduct outreach outside the normal venues of an RSO ‘sent a message that [Plaintiffs] [were] an outsider’ and ‘[t]hat stigma made [Plaintiffs’] recruiting efforts less effective’”; in addition, “[t]here is no real dispute that Plaintiffs spent hundreds or thousands of dollars to mitigate these adverse actions.” 534 F. Supp. 3d at 812 (citations omitted).  [7:  Written Comment of Cru on Department of Education’s proposed rulemaking of January 17, 2020, 85 FR 3190, Docket ID ED-2019-OPE-0080-0001 (Feb. 18, 2020), at 4. ] 

Other groups have suffered stigma and hostility during the process of defending their right to choose committed leaders. For example, the CLS president at Ohio State’s law school “was ‘often the subject of name-calling, gossip, and rumor-mongering,’ was ‘verbally admonished’ by classmates for his religious beliefs, and was ‘warned by upperclassmen not to take courses by certain professors who were not likely to give [him] fair evaluations.’”[footnoteRef:8]  [8:  Letter from Michael Berry to Chairman Trent Franks (June 5, 2015), Attachment J to testimony of Kimberlee Wood Colby, First Amendment Protections on Public College and University Campuses: Hearing Before the Subcommittee on the Constitution and Civil Justice of the Committee on the Judiciary House of Representatives, 114th Cong. 39-58 (June 2, 2015), found in Supplemental Hearing Record, at 62-64, at
http://docs.house.gov/meetings/JU/JU10/20150602/103548/HHRG-114-JU10-20150602-SD003.pdf.] 

Minority religions are especially likely to face burdens during the time it takes to resolve disputes with public IHEs. Minority faiths are especially likely to have fewer members to shoulder the distractions, and the burdens in time and money, required to vindicate their rights. 
	For all these reasons, among others, it is inadequate simply to say (as the NPRM does) that will ultimately protect the rights of student religious groups. The interim burdens these students face—considered in light of the high likelihood that the public IHE’s action will be invalid—fully justify adopting the religious-group protection that does not depend or wait on a final court judgment.
	Respectfully submitted.
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