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between 2000 and 2018 and found that Muslims
“constitute 18.6 percent” of accommodation decisions
even though they make up “only 0.9 percent of the
population.” Christian Legal Society Br. at 24,
Patterson v. Walgreen Co. (No. 18-349). And Muslims
were not the only minorities harmed—*non-Christian
faiths (Muslims, idiosyncratic faiths, Jews, Hebrew
Israelites, Rastafarians, Sikhs, and African religions)
** * made up only 5.9 percent of the population,” but
brought an astonishing “34.3 percent of the
accommodation cases.” Ibid.1>

Appendix C reflects a similar pattern in religious-
accommodation appeals decided since 2000. Pet.32a.
In cases where a circuit court has addressed the
undue-hardship defense, the employer prevailed an
incredible 83.7% of the time.!6 Moreover, some 43% of
the religious-accommodation appeals in the last
twenty years!” have involved employees who are

15 The reason for the disparity between these numbers and
the numbers above is that the CLS brief addressed the results of
the undue-hardship inquiry at summary-judgment in both the
district court and the court of appeals, whereas Appendix C deals
exclusively with appeals. Compare CLS Br. at 23-24 with
Pet.32a.

16 The employer win percentage on appeal is similar to the
employer win percentage in all Title VII employment-
discrimination cases, in which plaintiffs win only 15% of the time
in the district court. Kevin M. Clermont & Stewart J. Schwab,
Employment Discrimination Plaintiffs in Federal Court: From
Bad to Worse?, 3 Harv. L. & Pol’'y Rev. 103, 127 (2009).

17 The appendix figures cited in this section refer to the cases
in which an employee’s exact religious affiliation could be
determined from the text of the opinion or filings in the district
court or court of appeals.
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either members of (1) a non-Christian faith, which
make up less than 6% of the U.S. population;!8 or (2) a
Christian faith practiced primarily by racial
minorities, such as Seventh-day Adventists and
Jehovah’s Witnesses,!® which collectively make up
roughly 8.5% of the U.S. population.20 Thus, members
of minority religions accounting for less than 15% of
the population bring nearly half of Title VII
accommodation appeals—suggesting that such claims
are especially important to members of such faiths.

Moreover, in appeals involving members of
minority religions, the employer prevails a staggering
85.7% of the time—which means that members of
minority faiths prevail on appeal only about 14.3% of
the time. Pet.32a. These percentages stand in stark
contrast to the success rates for members of other

18 Religious Landscape Study, Pew Research Center,
https://www.pewforum.org/religious-landscape-study/. Muslims
and Jews, which make up only .9% and 1.9% of the religious
population, tbid., respectively, bring a disproportionately high
number of claims under Title VII.

19 In the United States, only 36% of Jehovah’s Witnesses and
37% of Seventh-day Adventists are white. Racial and ethnic
composition, Pew Research Center, https://www.pewforum.
org/religious-landscape-study/racial-and-ethnic-composition/;
Michael Lipka, A closer look at Seventh-day Adventists in
America, Pew  Research  Center (Nov. 3, 201b),
https://www.pewresearch.org/fact-tank/2015/11/03/a-closer-look-
at-seventh-day-adventists-in-america/.

20 Jehovah’s Witnesses (.8%), Seventh-day Adventists (.5%),
Historically Black Protestants (6.5%), Orthodox (.5%), and
“Other” Christians (4%) are included in this group. Religious
Landscape Study, supra note 18; Lipka, A closer look at Seventh-
day Adventists in America, supra note 19.
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faiths: Appendix C shows that the appellate success
rate for members of non-minority faiths is about
30.7%—more than twice the success rate for members
of minority faiths.

In short, members of minority faiths—who are
involved in nearly 50% of all religious-accommodation
appeals—are substantially less likely than members
of non-minority faiths to have their rights vindicated.

3. Hardison facilitates this disparity because it
allows judges to brush aside accommodation claims for
religious practices that are not already ingrained to
some degree in U.S. culture. See, e.g., Ansonia, 479
U.S. at 63-64 (addressing how standard employment
contract had “annual leave for observance of
mandatory religious holidays”). And that is one reason
why Hardison hits minority religious communities
especially hard: Employers like GLE know they can
make almost any request for an accommodation sound
like it will impose more than de minimis hardship, and
therefore, as in this case, they do not even try to
accommodate religious employees—especially
members of minority faiths.

As a result, Dalberiste and each of the other
employees in the studied cases were presented with
what then-Judge Alito and Justice Marshall called the
“cruel choice’ between religion and employment”™—a
choice Congress sought to prevent with Title VII. See
Abramson v. William Paterson Coll., 260 F.3d 265, 290
(3d Cir. 2001) (Alito, J., concurring); Hardison, 432
U.S. at 87 (Marshall, J., dissenting). But Title VII as
written forbids this Hobson’s choice unless the
hardship is excessive. And Hardison’s de minimis
test—whether viewed as dictum or as a holding—
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should be overruled to ensure fairness to employees
and to facilitate religious diversity in the workforce.

IV.Repudiating Hardison Would Be Fully
Consistent with Traditional Principles of
Stare Decisis.

Repudiating Hardison would also be consistent
with traditional stare decisis principles.

1. Indeed, stare decisis principles do not even apply
where the prior holding was not an interpretation of
the pertinent legal text. See Cohens v. Virginia, 19
U.S. 264, 399 (1821) (explaining how judicial issues
that “go beyond the case” “may be respected, but ought
not to control the judgment in a subsequent suit when
the very point is presented for decision”); Humphrey’s
Ex’rv. United States, 295 U.S. 602, 627 (1935) (same);
Ark. Game & Fish Comm’n v. United States, 568 U.S.
23, 35 (2012) (“We resist reading a single sentence
unnecessary to the decision as having done so much
work.”). Such 1is the case here: Hardison was
interpreting an EEOC regulation, not Title VII. Its
treatment of Title VII thus went “beyond the case,”
and lacks precedential value.

As Justice Thomas first emphasized in his separate
opinion in  Abercrombie—and  Justice  Alito
reemphasized in his Patterson concurrence—Hardison
himself was terminated “before the 1972 amendment
to Title VII's definition of religion.” Abercrombie, 135
S.Ct. at 2040 n.* (Thomas, J., concurring in part and
dissenting in part); Patterson, 140 S.Ct. at 686 n.*
(Alito, J., concurring in the denial of certiorari). As
those Justices made clear, the Hardison court thus
applied “not the amended statutory definition” at
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issue here, but rather a “then-existing EEOC
guideline.” Abercrombie, 135 S.Ct. at 2040 n.*. Thus,
Justice Thomas was no doubt correct when he said
that “Hardison’s comment about the effect of the 1972
amendment was * * * entirely beside the point.” Ibid.2!
The “undue hardship” portion of Hardison’s analysis
was thus at best dicta as applied to the statute.

To be sure, this Court in Ansonia subsequently
assumed  that  Hardison’s undue  hardship
interpretation applied to the statute as well. See 479
U.S. at 67. But the Court did not offer any analysis of
that point, and accordingly its assumption likewise
did not constitute a holding as to how Title VII should
be interpreted. This Court has long recognized that
where an earlier Court has assumed an answer to an
“antecedent proposition[]” not squarely addressed—as
Ansonia did by citing Hardison’s treatment of Title
VII—such an assumption is “not binding in future
cases that directly raise the question[].” United States
v. Verdugo-Urquidez, 494 U.S. 259, 272 (1990); cf.
Steel Co. v. Citizens for a Better Env’t, 523 U.S. 83, 91
(1998) (rejecting “drive-by” rulings).

2. Moreover, even assuming Hardison (or Ansonia)
actually constitutes a holding for stare decisis
purposes, “several factors” that this Court “consider[s]

21 Hardison’s lack of reasoning is another reason for this court
to reconsider it. Cent. Green Co. v. United States, 531 U.S. 425,
431 (2001) (“dicta [based on isolated comments] * * * are not
binding”) (internal citations and punctuation omitted); Bryan A.
Garner, Neil M. Gorsuch, Brett M. Kavanaugh et al., The Law of
Judicial Precedent 62 (2016) (“[Pleripheral, off-the-cuff judicial
remark[s]” are not “binding under the doctrine of stare decisis.”).
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in deciding whether to overrule a past decision” weigh
heavily in favor of overruling Hardison. Knick v. Twp.
of Scott, 139 S.Ct. 2162, 2178 (2019).

First, this Court itself has eroded any justification
for the rule Hardison adopted in the more than 40
years since it was decided. See id. at 2178 (overruling
decision with “shaky foundations,” “the justification
for [which] continues to evolve”); see also Ramos v.
Louisiana, 140 S.Ct. 1390, 1414 (2020) (Kavanaugh,
dJ., concurring in part) (recognizing that changes in the
law have justified overturning precedent).

Hardison grounded its erroneous interpretation of
“undue hardship” in the belief that Title VII required
no more than neutrality toward religious practices,
and thus did not require “unequal treatment” of
employees because of their religious beliefs. Hardison,
432 U.S. at 84. But Abercrombie rejected that premise,
recognizing that Title VII “does not demand mere
neutrality with regard to religious practices,” but
instead gives such practices “favored treatment.”
Abercrombie, 135 S.Ct. at 2034. That 1s because
Congress specifically sought to protect religious
employees from workplace discrimination. Ibid.

The Court’s recent interpretation of Title VII in
Bostock likewise confirms that Hardison’s emphasis
on the potentially different treatment of employees
was mistaken in the first place. Bostock, 590 U.S. at
__ (Slip. Op. at 2) (“When the express terms of a
statute give us one answer and extratextual
considerations suggest another, it’'s no contest. Only
the written word is the law, and all persons are
entitled to its benefit.”); accord id. at __ (Kavanaugh,
J., dissenting) (slip op. at 10) (emphasizing the



34

“extraordinary importance of hewing to the ordinary
meaning of a phrase”). The Court’s recent focus on the
primacy of Title VII's text—in both Abercrombie and
Bostock—is yet another way that the Court has
shaken Hardison’s doctrinal underpinnings.

Second, other than the belief (repudiated by
Abercrombie) that Title VII required equal treatment
of religious and non-protected practices, the Hardison
court provided no reasoning. Patterson, 140 S.Ct. at
686 (Alito, J., concurring in the denial of certiorari).
And for reasons discussed in section II, the Court
would have been hard-pressed to provide such
analysis: Hardison’s interpretation of “undue
hardship” violates both the text and history of Title
VII in a way that significantly harms workers of
faith—and especially members of minority religions.

Third, as discussed previously, Hardison’s
interpretation of “undue hardship” is inconsistent
with other interpretations of the same term
throughout the United States Code. This Court has
long recognized that stare decisis should yield when
one of this Court’s opinions is an “anomaly,” Janus v.
Am. Fed'n of State, Cty., & Mun. Employees, Council
31,138 S.Ct. 2448, 2483 (2018), or an “outlier.” Alleyne
v. United States, 133 S.Ct. 2151, 2165 (2013)
(Sotomayor, J., concurring). Because of Hardison, the
prevailing interpretation of Title VII's “undue
hardship” provision is as anomalous as they come.22

22 Other factors such as the lack of reliance interests also
weigh in favor of overruling Hardison. See U.S. Amicus Br. at
21-22, Patterson v. Walgreen Co. (No. 18-349) (citing Payne v.
Tennessee, 501 U.S. 808, 828 (1991)).
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For all these reasons, Hardison is ripe for
reconsideration.

V. This Case Is an Excellent Vehicle.

For several reasons, this case also offers an
excellent vehicle with which the Court can determine
whether Hardison should be repudiated or overruled.

First, this case involves a single legal issue—undue
hardship—that Dalberiste pressed below and that
both the district court and the Eleventh Circuit
squarely addressed. Faced with Hardison and binding
Eleventh Circuit precedent applying it to Title VII, the
district court granted GLE summary judgment and
held that requiring GLE to accommodate Dalberiste
on his Sabbath would pose a more than de minimis
harm to the company. Pet.7a, 19a—22a. On appeal,
Dalberiste argued that Hardison was wrongly decided
but conceded that the district court did not err under
Hardison and its Eleventh Circuit progeny. Pet.4a.
The Eleventh Circuit summarily affirmed, noting that
it did “not have the authority to overrule Supreme
Court precedent.” Pet.7a. This case, therefore,
squarely presents the question of whether Hardison
should be overruled.

In addition, this case comes to the Court
unencumbered by any material factual disputes
(under the Hardison standard) or alternative
holdings. The district court concluded that, taking all
of the facts in the light most favorable to Dalberiste,
there was no issue of material fact regarding whether
the hardship was de minimis under Hardison.
Dalberiste conceded this point on appeal, and the
Eleventh Circuit agreed with him and affirmed.



36

Pet.4a. Any residual factual disputes between the
parties are irrelevant to the resolution of the legal
question presented here—and can be resolved on
remand if this Court repudiates Hardison and adopts
a stricter standard.

Such straightforward vehicles are uncommon in
the Title VII context, where legally relevant facts are
likely to be heavily contested. E.g., Patterson, 727
F.App’x at 587-589 (listing Patterson’s arguments—
which Walgreens contested—for possible
accommodations that would not cause an undue
hardship). As Patterson illustrates, other cases raising
the question presented will often involve additional
(and sometimes alternative) issues that complicate
review, including reliance on alternative defenses or
even waiver. In Patterson, Justices Alito, Thomas, and
Gorsuch understandably determined that the undue-
hardship question there—though certworthy—should
be resolved in a future, cleaner vehicle. Patterson, 140
S.Ct. at 685—686 (Alito, J., concurring in the denial of
certiorari).

This is that vehicle: The procedural barriers to the
Court’s review in Patterson are absent here, and there
are no other issues preventing or complicating this
Court’s review. On the contrary, both the district court
and the court of appeals based their decisions solely on
the issue of undue hardship. The legal standard for
assessing undue hardship is therefore squarely
presented in this petition and ready for this Court to
resolve.
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CONCLUSION

The Court should seize this opportunity to
interpret Title VII's “undue hardship” provision in a
way that is consistent with its text and history. Until
Hardison is repudiated, employees of faith—especially
members of minority faiths like Dalberiste—will be
left without vital protections for their ability to live out
their religious principles. Both Title VII and our richly
pluralistic and diverse society require more. The

petition should be granted.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT

No. 20-11101

Non-Argument Calendar

D.C. Docket No. 0:18-cv-62276-RS
MITCHE A. DALBERISTE,
Plaintiff — Appellant,

versus

GLE ASSOCIATES, INC,,
a Florida Corporation,
Defendant — Appellee.

Appeal from the United States District Court
for the Southern District of Florida

(May 19, 2020)

Before MARTIN, ROSENBAUM, and LAGOA, Circuit
Judges.

PER CURIAM:

Mitche Dalberiste (“Dalberiste”) appeals the
district court’s grant of summary judgment in favor of
GLE Associates, Inc. (“GLE”) and moves for summary
affirmance. For the following reasons, we grant
Dalberiste’s motion and summarily affirm the decision
below.
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I. FACTUAL AND PROCEDURAL HISTORY

Dalberiste is a practicing Seventh-day Adventist
whose religion forbids him from working on the
Sabbath, which occurs from sundown on Friday to
sundown on Saturday. In April 2016, Dalberiste
applied for an industrial hygiene technician position
at GLE, a company that provides worksite
engineering, architectural, and environmental
services, including asbestos monitoring by industrial
hygienist technicians.

One of GLE’s customers is Turkey Point Nuclear
Generating Station (“Turkey Point” or “station”). Each
year, Turkey Point schedules planned outages, where
part of the station is closed for maintenance. An
outage typically lasts from thirty to sixty days but in
one year lasted eighty days. GLE was hired for the
Fall 2016 outage. Turkey Point, and not GLE,
determines the number of GLE technicians needed to
work during an outage.

GLE technicians assigned to Turkey Point for the
outages are required to pass extensive background
checks and complete several safety and training
courses before they can begin working at the station.
Having satisfied these requirements, the technicians
are given a badge to enter and work in Turkey Point
during the outage. Because Turkey Point intends to
resume operations as quickly as possible, GLE
technicians assigned to Turkey Point during an outage
are expected to work seven days per week in twelve-
hour shifts.

In April 2016, Dalberiste was interviewed by GLE
for a technician position. GLE initially did not hire
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Dalberiste and issued a turndown letter around April
28, 2016. Dalberiste reapplied for the same position in
June 2016, and on June 21, 2016, GLE offered him the
technician position. Dalberiste’s offer letter stated
that he might be required to work nights and
weekends. After Dalberiste accepted the position, he
informed GLE for the first time that he would not be
able to work from sundown Friday to sundown
Saturday. GLE did not offer to accommodate
Dalberiste’s religious observance and rescinded its job
offer in July 2016.

Later that month, Dalberiste filed a charge of
discrimination with the Equal Employment
Opportunity Commission, which gave him a Notice of
Right to Sue letter in June 2018. On September 21,
2018, Dalberiste sued GLE and alleged that the
company engaged 1in religious discrimination,
retaliated against him based on his religion, and failed
to accommodate his religious observance in violation
of Title VII and the Florida Civil Rights Act.

GLE moved for summary judgment on the grounds
that it could not have accommodated Dalberiste
without incurring undue hardship. After finding that
Dalberiste established a prima facie case of religious
discrimination, the district court turned to GLE’s
burden to demonstrate that it could not reasonably
accommodate Dalberiste without undue hardship to
its business. Dalberiste argued that GLE could have
shifted other technicians’ work schedules and duties
to accommodate his religious observance. Relying on
Trans World Airlines, Inc. v. Hardison, 432 U.S. 63
(1977), however, the district court concluded that
Dalberiste’s proposed accommodations would force
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GLE to bear more than a de minimis cost. The district
court reasoned that Dalberiste’s accommodations
would require other GLE technicians to bear an
additional workload of an already demanding job,
would force GLE to change its scheduling and work
assignment procedures, would force GLE to incur
additional costs to hire an additional employee, would
put GLE’s contract with the plant at risk, and would
affect Turkey Point’s badging and security procedures.
In light of these efficiency, administrative, and safety
costs, the district court granted summary judgment in
favor of GLE. Dalberiste filed a timely notice of appeal.

In March 2020, Dalberiste filed an unopposed
motion for summary affirmance and asked this Court
to summarily affirm the district court’s decision.
Conceding for the purposes of this appeal that the
district court correctly applied Hardison’s de minimis
cost standard, Dalberiste—raising this argument for
the first time on appeal—states that Hardison was
wrongly decided. Noting our inability to overrule
binding Supreme Court precedent, Dalberiste moves
this Court to summarily affirm the decision below so
he can file a writ of certiorari before the Supreme
Court and directly challenge Hardison. This is the
only argument Dalberiste makes on appeal.

II. STANDARD OF REVIEW

We review a district court’s grant of summary
judgment de novo, “viewing the evidence in the light
most favorable” to the non-moving party and “drawing
all inferences in h[is] favor.” Walden v. Citrs. for
Disease Control & Prevention, 669 F.3d 1277, 1283
(11th Cir. 2012). Although a party may make a
concession on appeal, that “is by no means dispositive



5a

of a legal issue.” Roberts v. Galen of Va., Inc., 525 U.S.
249, 253 (1999).

Summary disposition is appropriate in “situations
where important public policy issues are involved or
those where rights delayed are rights denied,” or
where “the position of one of the parties is clearly right
as a matter of law so that there can be no substantial
question as to the outcome of the case, or where, as is
more frequently the case, the appeal is frivolous.”
Groendyke Transp., Inc. v. Dauvis, 406 F.2d 1158, 1162
(5th Cir. 1969).1

ITI. ANALYSIS

Title VII prohibits workplace discrimination on the
basis of “race, color, religion, sex, or national origin.”
42 U.S.C. § 2000e-2(a)(1). “Religion” is defined as “all
aspects of religious observance and practice, as well as
belief.” Id. § 2000e(j). Generally, an employer is
required to accommodate an employee’s religious
practices. 29 C.F.R. § 1605.2. However, if “an employer
demonstrates that he 1s unable to reasonably
accommodate to an employee’s . . . religious
observance or practice without undue hardship on the
conduct of the employer’s business,” the employer
need not provide an accommodation. § 2000e())
(emphasis added); see also 29 C.F.R. § 1605.2(b)(1)
(stating that it is an unlawful practice “for an
employer to fail to reasonably accommodate the
religious practices of an employee . . . unless the
employer demonstrates that accommodation would

1In Bonnerv. City of Prichard, 661 F.2d 1206, 1209 (11th Cir.
1981) (en banc), the Eleventh Circuit adopted all Fifth Circuit
decisions issued before October 1, 1981, as binding precedent.
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result in undue hardship on the conduct of its
business”).

“In religious accommodation cases, we apply a
burden-shifting framework akin to that articulated in
MecDonnell Douglas Corp. v. Green.” Walden, 669 F.3d
at 1293 (citing McDonnell Douglas, 411 U.S. 792
(1973)); see also Patterson v. Walgreen Co., 727 F.
App’x 581, 585-89 (11th Cir. 2018), cert. denied, 140
S. Ct. 685 (2020). The employee has the initial burden
to establish a prima facie case of religious
discrimination and must show that “(1) he had a bona
fide religious belief that conflicted with an
employment requirement; (2) he informed his
employer of his belief; and (3) he was discharged for
failing to comply with the conflicting employment
requirement.” Beadle v. Hillsborough Cty. Sheriff’s
Dep’t, 29 F.3d 589, 592 n.5 (11th Cir. 1994)
(referencing Brener v. Diagnostic Ctr. Hosp., 671 F.2d
141, 144 (5th Cir. 1982)). The employee need not show
that “employer has ‘actual knowledge’ of” his “need for
an accommodation”; the employee “need only show
that his need for an accommodation was a motivating
factor in the employer’'s decision.” EEOC v.
Abercrombie & Fitch Stores, Inc., 135 S. Ct. 2028, 2032
(2015).

After the employee establishes his prima facie
case, the burden shifts to the employer to establish
that it provided the employee with a reasonable
accommodation or that an accommodation would
cause an undue hardship. Beadle, 29 F.3d at 591-93;
see § 2000e(j). The Supreme Court in Hardison
“described ‘undue hardship’ as any act requiring an
employer to bear more than a ‘de minimis cost’ in
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accommodating an employee’s religious beliefs.”
Beadle v. City of Tampa, 42 F.3d 633, 636 (11th Cir.
1995) (quoting Hardison, 432 U.S. at 84). A “de
minimis cost” includes “not only monetary concerns,
but also the employer’s burden in conducting its
business.” Id.

In his unopposed motion for summary affirmance,
Dalberiste acknowledges that Hardison is binding
precedent and further stipulates for purposes of this
appeal that the accommodation he requested would
impose more than a de minimis burden on GLE.
Dalberiste argues for the first time, however, that
Hardison was wrongly decided and that the Supreme
Court should overturn its decision. It is, of course, one
of the fundamental principles of our judicial system
that we do not have the authority to overrule Supreme
Court precedent. See Hutto v. Davis, 454 U.S. 370, 375
(1982); Jaffree v. Wallace, 705 F.2d 1526, 1532 (11th
Cir. 1983). As such, summary affirmance is
appropriate here because “there can be no substantial
question as to the outcome of the case.” Groendyke
Transp., 406 F.2d at 1162. Dalberiste’s motion for
summary affirmance is granted, and the district
court’s grant of summary judgment in favor of GLE is
affirmed.

AFFIRMED.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO. 18-62276-CIV-SMITH
MITCHE A. DALBERISTE,

Plaintiff,
V.
GLE ASSOCIATES, INC.,
Defendant.
ORDER ON DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT

Plaintiff, Mitche A. Dalberiste, brought this
lawsuit against Defendant, GLE Associates, Inc.
(GLE), under Title VII of the Civil Rights Act of 1964
(Title VII), 42 U.S.C. § 2000e et seq., and the Florida
Civil Rights Act (FCRA), Fla. Stat. § 760.10 et seq., for
failure to accommodate religious practices, religious
discrimination, and retaliation. Plaintiff alleges that
GLE failed to accommodate his request to not work
during his Sabbath and that GLE rescinded an offer of
employment in retaliation for his request for religious
accommodation. GLE filed a Motion for Summary
Judgment [DE 29] on grounds that it could not have
accommodated Plaintiff's request without incurring
undue hardship and it did not discriminate or
retaliate against Plaintiff. Plaintiff filed a
Memorandum of Law in Opposition to the Motion [DE
40] and GLE filed a Reply [DE 52]. This matter is ripe
for adjudication.
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I. BACKGROUND

Plaintiff is a life-long, practicing Seventh Day
Adventist. (PL. Dep. [DE 44-1] at 31:22-32:13, 161:15-
23.) As a Seventh Day Adventist, Plaintiff’s religious
beliefs prohibit him from working during his Sabbath,
which occurs from sundown on Friday to sundown on
Saturday each week. (Pl. Dep. 43:8-15, 44:18-45:21,
161:21-23.) In April 2016, Plaintiff applied for an
Industrial Hygiene Technician position at GLE’s Fort
Lauderdale office. (Pl. Dep. 48:5-49:18; 91:2-92:8.)
GLE 1s an architectural, engineering, and
environmental services firm headquartered in Tampa,
Florida. (Greene Decl. [DE 31] § 3.) GLE is solely
owned by Robert Greene, who founded the business in
1989 and has overseen all areas of its operation in the
thirty years since then. (Greene Decl. |9 3, 11, 46.)
GLE currently has roughly eighty employees across all
locations and had sixty back in 2016. (Greene Decl. 19
14-15; Ward Dep. [DE 45-1] 99:3-7.)

One of GLE’s primary services is worksite safety
monitoring, which includes asbestos monitoring
performed by its industrial hygienists. (Greene Decl.
99 4-5, 8; Padgett Dep. [DE 33-1] 24:20-27:11.) One of
GLE’s clients in this area served by its Fort
Lauderdale office is Turkey Point Nuclear Generating
Station (“the Nuclear Station” or “the plant”). (Greene
Decl. § 22; Simmons Dep. [DE 34-1] at 65:20-68:8.)
The plant is a twin reactor nuclear power station
owned by Florida Power & Light (FP&L) and located
in Homestead, Florida. FP&L handles the operations
of the plant itself but has a contractor (“the
Contractor”) that handles all other necessary work at
the facility. (Padgett Dep. 31:24-33:25.) GLE
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maintains contracts with both FP&L and the
Contractor. (Simmons Dep. 38:23-40:5.) Each year,
the Nuclear Station has planned outages in the fall,
and every other year it has an additional outage in the
spring. (Simmons Dep. 28:8-25; Padgett Dep. 36:17—
20.) These outages, which shut down parts of the
facility for maintenance, last anywhere from thirty to
eighty days. (Simmons Dep. 28:22-29:1, 70:21-71:2,
162:3-10; Padgett Dep. 34:18-21, 35:2-12.)

FP&L and the Contractor set terms to govern the
work GLE performs at the Nuclear Station. For
example, they tell GLE how many workers are needed
during an outage. (Padgett Dep. 36:17-25, 37:15-38:8,
43:2-11.) Once selected, the GLE employees must
receive badges from the plant before they can begin
working. (Padgett Dep. 38:16-39:3, 49:9-10; Simmons
Dep. 31:20-33:21, 62:12-21.) The badging process
takes about two to three weeks and involves an
extensive background check, urinalysis, and a
psychological exam. (Padgett Dep. 38:16-39:3, 49:9-10;
Simmons Dep. 31:20-33:21, 62:12-21.) Ahead of the
outage, GLE employees must also attend training
classes at the plant, which last about a week. (Padgett
Dep. 38:16-39:3, 49:9-10; Simmons Dep. 31:20-33:21,
62:12-21.) The employees must have previously had
asbestos and air monitoring training pertaining to
Phase Contrast Microscopy Samples (PCM) and
National Institute of Occupational Safety and Health
(NIOSH) certification. (Simmons Dep. 71:17-20;
Padgett Dep. 66:19-73:10; Ward Dep. 29:15-32:13.)
NIOSH and PCM training are usually out of state and
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collectively take about two weeks to complete.!
(Simmons Dep. 71:17-20; Padgett Dep. 66:19-73:10;
Ward Dep. 29:15-32:13.)

Generally, the work done by industrial hygienists
in GLE’s Fort Lauderdale office is described as “very
physical and dirty,” “mostly field work,” “mostly after
hours,” and requiring flexibility. (Padgett Dep. 26:16-
27:1, 44:4-12, 57:3-4, 78:6-25, 111:4-11, 112:2-23,
114:1-23; Simmons Dep. 70:3-20, 79:6-80:12, 173:1-
22.) Indeed, much of GLE’s work requires its
employees to be on job sites during evenings and
weekends when they will create the least interference
with the clients’ businesses. (Greene Decl. § 10;
Simmons Dep. 78:24-82:7, 85:9-86:6.) It is project-
based work; that is, technicians are assigned to a
project and are expected to see their project through to
the end. (Simmons Dep. 81:4-19; 82:8-16; Padgett Dep.
111:12-112:22.) While the outage work at the Nuclear
Station is an entry-level job, it is just as demanding.
GLE employees assigned to the Nuclear Station
during an outage work seven days per week in twelve-
hour shifts, anywhere from thirty to eighty days.
(Greene Decl. 9 25-26; Padgett Dep. 35:5-8, 37:2-5,
57:14-21.) FP&L and the Contractor require this
exacting schedule because they need to get the plant
back up as quickly as possible. (Padgett Dep. 37:1-5;
Simmons Dep. 70:3-20.)

In early 2016, employees in the Fort Lauderdale
office were overworked and as a result the Director of
GLE’s South Florida Operations, John Simmons,

1 Internally, GLE also requires that new employees have
corporate training at its Tampa headquarters. This training lasts
about three days. (Ward Dep. 30:15-24.)
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sought to hire two new employees to staff the fall
outage at the Nuclear Station. (Simmons Dep. 20:19-
22:8, 41:14-20, 60:12-61:4, 93:24-94:6; Ward Dep.
110:6-10.) Typically, GLE would send an experienced
employee and a new employee to work an outage.
(Simmons Dep. 40:8-41:10; Padgett Dep. 39:21-40:9,
59:1-9.) Experienced employees work the day shift and
liaise with FP&L and the Contractor on planning and
logistical issues, and new employees work the night
shift. (Padgett Dep. 39:21-40:9.) In 2016, because of
the workload at the Fort Lauderdale office, Simmons
decided it would be more efficient to send the two new
employees to the plant and keep his experienced staff
on other projects, which required higher proficiency.
(Simmons Dep. 20:19-22:8, 57:2-21, 93:24-94:16.) To
get the two new employees acclimated, GLE planned
to send a third, experienced employee to the plant for
about two to three days at its own expense to get them
started. (St mmons Dep. 41:14-42:5, 46:14-22, 52:22-
53:9.)

Plaintiff testified that GLE did not inform him
during the application or interview process that he
was being hired to work, at least initially, at the plant.
(P1. Dep. 114:18-115:6, 32:23-133:5, 166:1-5, 168:5-
18.2) On the other hand, Simmons, Amber Ward
(GLE’s current head of Human Resources), and Rafe
Padgett (a Senior Project Manager at GLE) testified
that they discussed Turkey Point with Plaintiff in

2 After the fall outage, GLE would have kept Plaintiff on staff,
continuing to train him in the different job areas covered by the
Fort Lauderdale office. On average it takes about two to three
years before an employee can work on his or her own without
needing to be paired with a senior employee or project manager.
(Simmons Dep. 71:10-73:11.)
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detail and explained the exacting schedule that would
be required of him, including the need to work on
nights and weekends. (See, e.g., Padgett Dep. 77:19-
20, 84:10-85:4; Ward Dep. 80:6-17, 108:20-110:10;
Simmons Dep. 109:7-114:10.) In short, there is a
dispute between the parties regarding what aspects of
the job requirements and GLE’s business —
particularly concerning the Nuclear Station — were
discussed prior to Plaintiff's acceptance of the job offer.
Nonetheless, the following material facts regarding
the hiring process are not disputed. GLE first
interviewed Plaintiff by phone in early April 2016. (Pl
Dep. 53:8-54:8, 77:14-25; Ward Dep. 57:6-19, 62:5-8.)
During the phone interview, Plaintiff told GLE that he
had no problems traveling or working nights and
weekends, as those issues were discussed by him and
Ward. (Pl. Dep. at 67:20-68:6, 150:15-21.) Plaintiff also
recalls reading on the employment application form
that GLE could require him to work unscheduled
hours such as on weekends and recalls that the job
advertisement “said sometimes night and weekend”
work could be required. (Pl. Dep. 98:1-12, 148:15-
149:24, 151:19-23.)

Shortly after the phone interview, Plaintiff had an
in-person interview at GLE’s Fort Lauderdale office
with Simmons, Padgett, and possibly a third
individual.? (Pl. Dep. 53:8-19, 77:14-25.) During the in-
person interview, GLE referenced its contract at the
Nuclear Station, explaining that it staffed the facility

3 Plaintiff testified that there was a third person in the room
during the interview. (Pl. Dep. 77:23-25, 79:7-9.) Simmons
identified only one other interviewer, Padgett. (Simmons Dep.
91:1-5.)
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with two employees who together work twenty-four-
hour shifts; one person worked twelve hours in the
morning and one worked twelve hours at night. (Pl
Dep. 80:12-19, 81:1-8, 86:20-24, 113:9-24, 164:16-
165:14.) The interviewers also discussed the distance
to travel to the plant. (Pl. Dep. 80:24-81:8, 105:15-
106:3, 14:2-17, 168:7-18.)

GLE did not offer Plaintiff the position and issued
a turndown letter around April 28, 2016. (Pl. Dep.
89:13-90:28; Ward Dep. 61:18-24, 63:8-15.) Plaintiff
reapplied for the same position in June 2016, by
personally dropping off his resume at the Fort
Lauderdale office and speaking to Simmons. (P1. Dep.
90:14-16, 101:17-103:10.) GLE extended a job offer to
Plaintiff on June 21, 2016. (P1. Dep. 103:11-104:17.)
The offer letter highlighted the requirement that
Plaintiff pass a background and drug test by GLE as
well as potentially by GLE’s clients, such as “nuclear
power plants.” (Pl. Dep. 80:24-81:8, 105:15-106:3,
14:2-17, 168:7-18.) Plaintiff also remembers reading in
the offer letter that “[o]ut of town travel, weekend and
night work may be required for th[e] position.” (Pl
Dep. 106:6-11.) Plaintiff accepted the job offer on June
21, 2016. (PL. Dep. 103:11-104:17.)

After he was hired and a few days before his start
date in July, Plaintiff informed GLE for the first time
that he was unable to work from sundown on Friday
to sundown on Saturday because of his Sabbath. (Pl
Dep. 76:10-77:5, 115:7-16; Simmons Dep. 127:9-128:4.)
Plaintiff did not disclose his schedule restrictions prior
to being hired because he concluded that “[i]t wasn’t
information that needed to be discussed” since it was
a matter of religion, and GLE was legally required to
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make an accommodation once it hired him. (Pl. Dep.
71:24-72:1, 76:10-77:5, 135:8-13.) Without offering any
accommodation, on July 5, 2016, GLE rescinded the
job offer because of Plaintiff's inability to work from
sundown on Friday to sundown on Saturday. (P1. Dep.
112:14-23, 140:15-16.) GLE was wunable to hire
someone to replace Plaintiff in time for the October
outage and, at additional costs to the company, ended
up bringing one of its workers from Tampa to work at
the Nuclear Station. (Simmons Dep. 46:1-6, 54:1-55:1,
56:14-25, 58:18-23; Greene Decl.  17.4)

On July 20, 2016, Plaintiff filed a Charge of
Discrimination with the Equal Employment
Opportunity Commission (EEOC). (P1. Dep. 138:3-22.)
The EEOC issued a Notice of Rights to Sue on June
26, 2018. (Compl. § 7.) Plaintiff filed the Complaint on
September 21, 2018. In his Complaint, Plaintiff
asserts a religious discrimination claim under theories
of disparate treatment and failure to accommodate.
Plaintiff also alleges that GLE’s failure to
accommodate his religious beliefs and rescission of the
job offer constitute unlawful retaliation. (Id. 49 32-36,
48-53.) GLE denies these allegations and maintains
that it rescinded the job offer only because of Plaintiff's
inability to work from sundown on Friday to sundown
on Saturday, which rendered him unable to perform
the job required at the Nuclear Station. (Mot. at 1-3,
9.) GLE states that it could not have accommodated
Plaintiff's religious beliefs without incurring undue
hardship. Id.

4 The Tampa office employee worked with a new employee.
(Simmons Dep. 45:24-46:6.)
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II. SUMMARY JUDGMENT STANDARD

Under Federal Rule of Civil Procedure 56,
“summary judgment is proper if the pleadings,
depositions, answers to interrogatories, and
admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material
fact and that the moving party is entitled to a
judgment as a matter of law.” Celotex Corp. v. Catrett,
477 U.S. 317, 322 (1986). “[G]enuine disputes of facts
are those in which the evidence is such that a
reasonable jury could return a verdict for the non-
movant.” Mann v. Taser Int’l, Inc., 588 F.3d 1291,
1303 (11th Cir. 2009) (internal marks and citation
omitted). A fact is material if, under the applicable
substantive law, it might affect the outcome of the
case. Anderson v. Liberty Lobby, Inc., 477 U.S. 242,
248 (1986).

A party seeking summary judgment bears the
initial responsibility of supporting its motion and
identifying those portions of the record which it
believes demonstrate the absence of a genuine issue of
material fact. Celotex, 477 U.S. at 323. “[A]t the
summary judgment stage the judge’s function is not
himself to weigh the evidence and determine the truth
of the matter but to determine whether there is a
genuine issue for trial.” Anderson, 477 U.S. at 249.
The Court “must view all the evidence and all factual
inferences reasonably drawn from the evidence in the
light most favorable to the nonmoving party and must
resolve all reasonable doubts about the facts in favor
of the non-movant.” Rioux v. City of Atlanta, Ga., 520
F.3d 1269, 1274 (11th Cir. 2008) (internal marks and
citation omitted).
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ITI1. DISCUSSION

Decisions construing Title VII guide the analysis of
claims under the FCRA, which was patterned after
Title VII. Harper v. Blockbuster Entm’t Corp., 139
F.3d 1385, 1387 (11th Cir. 1998). Therefore, the
Court’s analysis of Plaintiff's Title VII claims is
equally applicable to Plaintiffs FCRA claims.5 All
three of Plaintiff's claims are based on GLE’s failure
to accommodate his observance of the Sabbath. As a
result, the Court need not analyze the claims
separately. See Patterson v. Walgreen Co., 727 F.
App’x 581, 589 (11th Cir. 2018). As a final preliminary
matter, the Court notes that the evidence reflects that
GLE extended an offer of employment, Plaintiff
accepted the offer, and then GLE communicated to
Plaintiff that it could no longer hire him. While these
facts suggest termination, the parties — who have
more intimate knowledge of all the facts — have
framed this case as failure-to-hire case. Hence, the
Court will treat this action as such. The Court now
turns to the merits.

A. Title VII Standard

“Title VII * * * prohibits a prospective employer
from refusing to hire an applicant in order to avoid
accommodating a religious practice that it could
accommodate without undue hardship.” E.E.O.C. v.
Abercrombie & Fitch Stores, Inc., 575 U.S. 768, 135 S.
Ct. 2028, 2031, 192 L. Ed. 2d 35 (2015). As defined in

5 “Because neither party asserts otherwise, [the Court]
assume[s], without deciding, that a religious[] accommodation
claim is cognizable under FCRA.” Telfair v. Fed. Exp. Corp., 567
F. App’x 681, 683 n.2 (11th Cir. 2014).
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the statute, “[t]he term ‘religion’ includes all aspects
of religious observance and practice, as well as belief,
unless an employer demonstrates that he is unable to
reasonably accommodate to an employee’s or
prospective employee’s religious observance or
practice without undue hardship on the conduct of the
employer’s business.” 42 U.S.C. § 2000e(j).

On summary judgment, the Court applies the
burden-shifting principles provided in McDonnell
Douglas Corp. v. Green, 411 U.S. 792, 93 S. Ct. 1817,
36 L. Ed. 2d 668 (1973). In the first step, Plaintiff must
submit evidence that (1) he had a bona fide religious
belief that conflicted with an employment
requirement, (2) he informed the employer of his
belief, and (3) he was not hired for failing to comply
with the employment requirement. Walden v. Ctrs. for
Disease Control & Prevention, 669 F.3d 1277, 1293
(11th Cir. 2012). “If the plaintiff establishes a prima
facie case, the burden shifts to the defendant to
demonstrate that he 1s unable to reasonably
accommodate to an employee’s or prospective
employee’s religious observance or practice without
undue hardship on the conduct of the employer’s
business.” Id. (citation and internal marks omitted).

Here, Plaintiff has established a prima facie case.
Plaintiff's bona fide religious beliefs as a Seventh Day
Adventist prohibit him from working from sundown
on Friday to sundown on Saturday and GLE rescinded
the job offer because of Plaintiff's inability to work
those hours. The burden now shifts to GLE to
demonstrate that it was unable to reasonably
accommodate Plaintiff's beliefs without incurring
undue hardship.
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B. Accommodation and Undue Hardship

“[A] reasonable accommodation is one that
eliminates the conflict between employment
requirements and religious practices.” Walden, 669
F.3d at 1293 (citation and internal marks omitted). An
employer, however, is not required to accommodate at
all costs. Morrissette-Brown v. Mobile Infirmary Med.
Ctr., 506 F.3d 1317, 1322 (11th Cir. 2007). “Undue
hardship” is defined “as any act that would require an
employer to bear greater than a ‘de minimis cost’ in
accommodating an employee’s religious beliefs.”
Beadle v. Hillsborough Cty. Sheriff’'s Dep’t, 29 F.3d
589, 592 (11th Cir. 1994) (citing Trans World Airlines,
Inc. v. Hardison, 432 U.S. 63, 75, 97 S. Ct. 2264, 2272,
53 L. Ed. 2d 113 (1977)). “[D]e minimis cost’ entails
not only monetary concerns, but also the employer’s
burden in conducting its business.” Patterson, 727 F.
App’x at 586 (citing Hardison, 432 U.S. at 84 n.15).

GLE did not offer any accommodation and takes
the position that there was no accommodation option
that would have avoided undue hardship to its
business. Plaintiff disagrees. Plaintiff points to a prior
outage, for instance, where GLE had only one person
working at the Nuclear Station on double-shifts to
suggest that the same arrangement could have been
made in his case. Plaintiff further argues that a
manager from the Fort Lauderdale office or an
employee from another office could have been assigned
to cover the times he was unavailable. Plaintiff also
highlights the fact that GLE had originally intended
to send a third employee to the plant and argues that
GLE could have simply assigned this third employee
to his Sabbath shift for the duration of the project. The
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Court concludes that based on the evidence these
proposals would have caused undue hardship on
GLE’s business operations.

To start, regarding Plaintiff's suggestion that his
co-worker at the plant do double-shifts each week to
cover his unavailability, “Title VII does not
contemplate such unequal treatment.” Hardison, 432
U.S. at 81. Indeed, the Supreme Court has made it
clear that an accommodation that requires other
employees to assume a disproportionate workload or
which deprives other employees of their shift
preference is an undue hardship. See id. (“[T]o give
[plaintiff] Saturdays off, [the employer] would have
had to deprive another employee of his shift
preference at least in part because he did not adhere
to a religion that observed the Saturday Sabbath. . . .
It would be anomalous to conclude that by ‘reasonable
accommodation’ Congress meant that an employer
must deny the shift and job preference of some
employees, as well as deprive them of their
contractual rights, in order to accommodate or prefer
the religious needs of others, and we conclude that
Title VII does not require an employer to go that far.”).

The Eleventh Circuit confirmed as much in a
recent persuasive opinion in which it observed that,
“[t]o ensure that [plaintiff] received the time off for
Sabbath observance that he was insisting on,
Walgreens [the employer] would have had to schedule
. . . shifts, including emergency ones, based solely on
[plaintiff's] religious needs, at the expense of other
employees who had nonreligious reasons for not
working on weekends.” Patterson, 727 F. App’x at 588-
89. “In the immediate future,” the court continued,



21a

“the burden to work all Friday night and Saturday
shifts would have fallen on Alsbaugh, Walgreens’ only
other training instructor at the time. . . . Under those
circumstances, the accommodation [plaintiff] sought
would have imposed an undue hardship on Walgreens
just as it would have for the employer in Hardison.”
Id.; see also Bruffv. N. Mississippt Health Seruvs., Inc.,
244 F.3d 495, 501 (6th Cir. 2001) (holding that
requiring one or more of plaintiffs co-workers to
assume a disproportionate workload or to travel
involuntarily with plaintiff to accommodate plaintiff
constitute an undue hardship as a matter of law);
Weber v. Roadway Exp., Inc., 199 F.3d 270, 274 (5th
Cir. 2000) (“The mere possibility of an adverse impact
on co-workers . . . is sufficient to constitute an undue
hardship.”).

The law does not require GLE to impose a
disproportionate workload on Plaintiff's co-worker at
the plant to accommodate Plaintiffs beliefs. This
conclusion is particularly warranted on the facts of
this case. GLE employees who work during the
Nuclear Station’s outages are subject to a grueling
schedule; they work seven days per week, twelve
hours per day, for thirty to eighty days — depending
on the length of the outage. The work is very
physically demanding and dirty. To impose on another
employee an added twenty-four hour shift one day
every week on top of this taxing schedule merely to
accommodate Plaintiff would amount to unfair
treatment of Plaintiff's co-worker.

Additionally, regarding Plaintiff's proposal that a
third local or non-local employee be assigned to cover
for him, GLE had no obligation to revamp the way it
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schedules and assigns its employees to accommodate
Plaintiff, especially where there is evidence that the
company’s business efficiency would be affected. See
Patterson, 727 F. App’x at 589 (employer not required
to change training sessions to accommodate Plaintiff;
occasional Saturday trainings were a business
necessity and sometimes required on an urgent basis);
Berry v. Meadwestvaco Packaging Sys., LLC, No.
3:10CV78-WHA-WC, 2011 WL 867218, at *8 (M.D.
Ala. Mar. 14, 2011) (“[Tlhe Hardison -court
emphasized that it is an undue hardship to force an
employer to change the way it schedules its employees
merely to satisfy the needs of an employee with a
religious objection to the schedule.”); Bruff, 244 F.3d
at 501 (“Requiring the [employer] to schedule multiple
counselors for sessions, or additional counseling
sessions to cover areas [plaintiff] declined to address
[because of her religious beliefs], would also clearly
involve more than de minimis cost.”).

At the relevant time, the Fort Lauderdale office
had a substantial workload and projects which
required more experience than the entry-level work
done at the plant. Under these circumstances,
Simmons concluded that he needed to hire additional
employees to staff the plant and that the better
business decision was to have the new employees work
the outage so that experienced employees could
remain on more advanced assignments. Further, GLE
uses a project-based model so the company generally
keeps its employees on the projects they are assigned
to. This evidence supports GLE’s position that it did
not have adequate resources to staff the Nuclear
Station with a third employee each week. GLE’s
staffing decisions are based on its view of the most
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efficient allocation of resources. Absent evidence of
discrimination, this Court does not sit as a super-
personnel department that reexamines an entity’s
business decisions. Elrod v. Sears, Roebuck & Co., 939
F.2d 1466, 1470 (11th Cir. 1991) (citation omitted).
The evidence reflects legitimate business concerns
and, therefore, the Court will not second-guess GLE’s
staffing decisions.

While Plaintiff points to GLE’s original plan to
send a third employee to the plant, the evidence is that
the company planned to do so for only two or three
days, not for the entirety of the outage. Likewise,
Plaintiff's reliance on testimony that GLE relied on a
non-local employee to cover Turkey Point in the past
is not compelling because the company did so out of
necessity after it was unable to find a replacement for
Plaintiff in time for the fall outage.

Above all, Plaintiffs proposals come with added
economic costs to GLE. GLE has offices in Atlanta,
Nashville, Gainesville, Orlando, Fort Lauderdale,
Tampa, and Jacksonville. (Lemen Dep. [DE 46-1]
30:19-23.) Still, in 2016, the company had only roughly
sixty employees. It is a relatively small company, and
it hires employees for specific offices based on the
needs of the office. It is not normal practice to send
employees to work away from their home office.¢ In
fact, the evidence in the record is that it was more cost

6 The evidence is that employees work outside of their home
office in limited circumstance: (1) in emergency situations where
another office may need coverage (for example, during a
hurricane); (2) if another office is busy and needs assistance; and
(3) if there is a posted vacancy in another office. (Padgett Dep.
22:21-24:9; Simmons Dep. 16:2-20, 17:6-19.)
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effective to use local employees (that is, from the Fort
Lauderdale office) than out-of-town employees to cover
the Nuclear Station. For instance, Simmons testified
that using the employee from Tampa to cover the fall
outage after Plaintiff's offer was rescinded ended up
costing the company more money than it would have
expended if a local employee was available and had
been assigned, because GLE had to absorb per diem
and hotel expenses.” Likewise, if GLE were to send a
third employee from Fort Lauderdale to the plant each
week to cover for Plaintiff, GLE would have to absorb
the associated costs. (Simmons Dep. 52:22-53:7 (plant
would not have covered cost of the third employee).)

Even worse, staffing the outage with a third
employee as Plaintiff proposes would have imposed an
unreasonable burden on the Nuclear Station as well.
For economic and safety reasons, the plant restricts
the number of badges it issues. (Simmons Dep. 130:23-
133:6.) The number of badges issued correlates to the
shifts or the number of employees the plant requests
of GLE, which would have been two in 2016. In urgent
situations or on daily non-outage jobs, a non-badged
GLE employee can get access upon twenty-four-hour

7 Plaintiff questions GLE’s assertion that it did not have
enough time to hire a replacement to the extent that Plaintiff’s
job offer was rescinded in July and the outage would not have
been wuntil perhaps October. Plaintiffs speculation is
unsupported by any evidence. Further, given that (1) Plaintiff
applied for the position in April, (2) was not hired until June 21st,
(3) would not have started working until the beginning of July,
and (4) would have also been required to undergo at least three
to four weeks of training prior to working the outage (NIOSH,
PCM, GLE corporate, and the Nuclear Station training), the
evidence supports GLE’s position that there was not enough time
to have a job-ready employee.
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notice to the plant and on condition that the non-
badged employee be escorted around the plant by a
badged GLE employee or by one of the Contractor’s
employees (at a cost to the Contractor and the
Contractor decides who can serve as an escort).
(Simmons Dep. 30:11-31:19, 42:18-43:1, 46:14-16,
53:10-13; Padgett Dep. 49:9-18.)

In this scenario, the non-badged GLE employee
covering for Plaintiff would have to be escorted around
the facility by the Contractor’s staff, at the
Contractor’s expense, one day each week for at least
twelve hours straight.® That would be an undue
burden on the plant and would possibly result in GLE
losing its contract with the Contractor. Indeed, on a
previous occasion, the plant came close to terminating
GLE’s contract due to a staffing shortage caused by an
employee’s sudden resignation, which left only one
worker doing double-shifts and left the plant
questioning whether GLE could properly cover the
shifts. (Stmmons Dep. 59:1-60:8.) Overall, in the end,
Plaintiff's proposals would require not only GLE but
also the Nuclear Station to change business practices
and incur added costs. This finding supports GLE’s
position that it could not have accommodated Plaintiff
without incurring undue hardship.

To essentially show that GLE did not make a good
faith effort to try to accommodate him, Plaintiff points
to the short amount of time it took GLE to decide to
rescind the job offer. On the day Plaintiff called

8 Plaintiff points to the fact that badge access lasts a year.
Still, the uncontroverted evidence is that at the relevant time no
Fort Lauderdale employee had access. (Simmons Dep. 49:12-
50:4)
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Simmons to inform him of his Sabbath requirements,
Simmons reached out to Ginny Lemen, GLE’s former
Corporate Administrator, to inform her of Plaintiff’s
request. (Simmons Dep. 128:2-11; Lemen Dep. 59:3-
61:16.) Upon speaking with Simmons, Lemen called
GLE’s attorney to consult on the matter. (Lemen Dep.
61:13-25.) After speaking with the attorney, Lemen
went to Greene’s office to discuss the issue. (Lemen
Dep. 62:3-22.)

During the conversation, Greene asked Lemen: (1)
if she consulted with the company’s attorney and what
advice she received; (2) if Plaintiff was prescreened
and what was the result; (3) about the nature and
substance of Plaintiff's interview with Simmons; and
(4) if anyone else interviewed Plaintiff and what was
the result. (Greene Dep. [DE 49-1] 19:19-21:15.) Upon
receiving responses to his questions and based on “his
extensive experience knowing that nights and
weekends are required extensively in all offices,
including the South Florida office, for work in the
asbestos environment,” Greene instructed Lemen to
rescind the job offer. (Greene Dep. 23:25-24:20; 26:8-
17.) Greene did not do any other evaluation because
by that point he felt “it would create undue hardship
for the company for [Plaintiff] not to be able to work
nights and weekends, or weekends specifically.”
(Greene Dep. 28:3-29:12.) Greene made his decision
within ten minutes from the time Lemen walked into
his office. (Id.)

Plaintiff takes issue with Greene’s failure to: (1)
consult with him or other GLE employees; (2) confirm
the facts given by Lemen; (3) confirm the number of
Friday and Saturday nights worked by industrial
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hygienists in the Fort Lauderdale office; and (4)
determine the extent of the accommodation requested.
Plaintiff provides no evidence, however, that longer
deliberations would have produced a different
outcome, especially one that would have avoided
undue hardship to the company. To the contrary, as
discussed above, the evidence in the record shows that
undue hardship was likely to result had GLE granted
Plaintiffs accommodation request. Further, Greene,
the decision maker, started and built the company and
has run GLE for the last thirty years. These facts
support his assertion that he had enough knowledge
of the company’s client, project, and staffing needs to
evaluate the situation and make a prompt decision.

Hence, short of Plaintiff electing to work
throughout the weekend (which was not possible given
his religion) the Court cannot conclude, based on the
evidence, that further discussions would have been
fruitful. Plaintiff's proposed interactive process would
have been futile. See E.E.O.C. v. Townley Engg &
Mfg. Co., 859 F.2d 610, 615 n.7 (9th Cir. 1988) (“If an
employer can show that no accommodation was
possible without undue hardship, it makes no sense to
require that he engage in a futile act” of taking “initial
steps to reach a reasonable accommodation of the
particular religious belief at issue.”) (citing Ansonia
Bd. of Educ. v. Philbrook, 479 U.S. 60, 69, 107 S. Ct.
367, 372, 93 L. Ed. 2d 305 (1986) and cases similarly
allowing an employer to argue “undue hardship”
where it made no attempt at accommodation); Weber,
199 F.3d at 275 (explaining that even though employer
failed to make an effort to accommodate plaintiff’s
religious beliefs it is entitled to summary judgment
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where it demonstrates that any accommodation would
impose an undue hardship) (citation omitted).

As a final observation on Plaintiffs failure-to-
accommodate claim, it is not lost on the Court that
Plaintiff specifically represented to GLE during the
interview process that he could work nights and
weekends, with full knowledge that the position
potentially required work during those times and
knowing that he was unable to work at least half the
weekend. The Court further notes that this case is
distinguished from other cases where the evidence
shows that the employer had either a sufficiently large
workforce or a manageable workload to reasonably
facilitate a plaintiff's request for accommodation. In
addition, the evidence consistently demonstrates that
the industrial hygienist work done by GLE’s Fort
Lauderdale office is inflexible in terms of the time
commitment required and the restrictions imposed by
the Nuclear Station, and is so physically taxing that
passing Plaintiff's workload to his co-worker at the
plant would have been unjust.

For all these reasons, the Court concludes that
GLE is entitled to summary judgment on its religious
accommodation, discrimination, and retaliation
claims. See Patterson, 727 F. App’x at 589 (district
court did not err in granting summary judgment on all
three of plaintiff's claims — failure to accommodate,
discrimination, and retaliation — where they were all
based on the employer’s failure to accommodate
plaintiff's observation of his Sabbath). All three claims
turn on GLE’s alleged failure to accommodate
Plaintiff's religious beliefs. The uncontroverted facts
in the record are enough to foreclose any genuine issue
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of material fact on all claims. Furthermore, even if the
Court were to independently analyze the
discrimination and retaliation claims, 1t would
similarly conclude that the claims must fail because
Plaintiff cannot show that GLE’s reason for not hiring
him was a pretext for religious discrimination.

C. Pretext

To briefly elaborate, where a discrimination or
retaliation claim 1is supported by circumstantial
evidence, like this case, the McDonnell Douglas
framework addressed above governs the Court’s
analysis. Lubetsky v. Applied Card Sys., Inc., 296 F.3d
1301, 1305 (11th Cir. 2002) (discrimination); Bush v.
Regis Corp., 257 F. App’x 219, 222 (11th Cir. 2007)
(retaliation). Assuming Plaintiff can meet his burden
under the first prong and demonstrate a prima facie
case of discrimination and retaliation, “the burden of
proof shifts to the defendant to articulate some
legitimate, nondiscriminatory reason for the
employee’s rejection.” Lubetsky, 296 F.3d at 1305. If
the defendant carries his burden, the plaintiff must
demonstrate by competent evidence that the
presumptively valid reasons offered by the defendant
were a pretext for discrimination or prohibited,
retaliatory conduct. Id.; Pennington v. City of
Huntsuville, 261 F.3d 1262, 1266 (11th Cir. 2001)
(citing Olmsted v. Taco Bell Corp., 141 F.3d 1457, 1460
(11th Cir. 1998)).

GLE articulated legitimate non-discriminatory
reasons for not accommodating Plaintiff's request to
be off from sundown on Friday to sundown on
Saturday. Plaintiff has not offered any evidence to
rebut those reasons. Plaintiff attempts to do so by



30a

arguing that the requirement to work twelve-hour
shifts at the Nuclear Station was pretext for
discrimination because GLE did not specifically
inform him during the interview process that he was
being hired to work at the plant and, in any event, he
was prepared to work all non-Sabbath hours. This
argument is not persuasive because even if he was not
given a specific schedule during his interview, the
undisputed evidence is that Plaintiff was on notice of
GLE’s work at the plant, was on notice of the
possibility of working nights and weekends, and he
informed GLE he could meet such temporal
requirements. Plus, regardless of his availability at
other times, Plaintiff's absence for at least half of the
weekend would have created undue hardship for GLE,
undermined 1its business efficiency, and put its
contract with the plant at risk.

Next, Plaintiff argues that he has shown pretext by
flagging purported conflicting testimony concerning
GLE’s hiring decision. More specifically, Plaintiff
argues that there are inconsistencies regarding why
Plaintiff was not hired the first time he applied in
April 2016 and regarding who made the final hiring
decision.? This argument is neither here nor there.
GLE did not become aware of Plaintiff's religious
beliefs until July 2016, so its reason for not hiring
Plaintiff in April 2016, or who made the decision to
hire Plaintiff in June 2016, is not relevant or material
to the Court’s determination of whether religious bias
motivated GLE’s decision to rescind the job offer in

9 In connection with these arguments, the Motion refers to a
“Jean-Pierre.” See Mot. at 10-12. The Court assumes this is an
error and the discussion pertains to Plaintiff, Mitche Dalberiste.
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July once it became aware of Plaintiffs schedule
restrictions. In the end, there is no evidence of
discrimination or that GLE acted with retaliatory
animus by virtue of its failure to accommodate
Plaintiff's beliefs. Accordingly, it is

ORDERED that:
1) Defendant’s Motion for Summary Judgment
[DE 29] is GRANTED;

2) The Court will enter separate judgment;

3) All pending motions not otherwise ruled on
are DENIED AS MOOT; and

4) The case is CLOSED.

DONE AND ORDERED in Fort Lauderdale, Florida,
this 18th day of February, 2020.

RODNEY SMITH
UNITED STATES DISTRICT JUDGE
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