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For over three decades, Michael Perry has helped shape our public
discourse on the most contentious and contested moral issues of
the day. In a voluminous body of work spanning some sixty
papers and roughly one dozen books, Perry has navigated the landscape
of constitutional politics with a sophisticated appreciation of
the high stakes of religion, ideology, and personhood that stand at
the core of the questions which most deeply divide Americans.
The same holds true for Perry’s latest book, Constitutional Rights,
Moral Controversy, and the Supreme Court, in which he advances a
theory of Supreme Court judicial review for adjudicating matters of
intense moral disagreement, namely capital punishment, same-sex
unions, and abortions. Perry’s short and engaging book has twin
purposes: first, to apply democratic theory to the function of the
judiciary in a liberal democracy and, second, to argue in favor of
judicial deference to popular legislative choice.

Perry begins, in Chapter 1, with an elaborate exposition of the morality
of human rights. For Perry, the morality of human rights may be
reduced to two principles: dignity and inviolability. “To affirm the
morality of human rights,” writes Perry, “is to affirm the twofold
claim that every human being has inherent dignity and is inviolable”
(p. 15).We remain true to this morality only ifwe affirm it by pressing
our elected representatives “not to do anything that would violate
human beings or otherwise cause them unwarranted suffering”
and “to legislate certain rights claims: claims about what may not
be done to, or about what must be done for, human beings” (p. 21).

In Chapter 2, Perry begins to construct his theory of judicial
review by deconstructing James Bradley Thayer’s theory of judicial
deference, which he introduced in his celebrated article “The Origin
and Scope of the American Doctrine of Constitutional Law,” one of
the great works of constitutional law. Drawing from Thayer’s theory,
Perry erects a signpost that anchors the subsequent chapters in his
book: judges should defer to reasonable legislative choices unless
law-makers have made a clear mistake.

Turning to current controversies in American constitutional law
in Chapter 3, Perry considers whether capital punishment is unconstitutional—
it is, according to him, because it violates human
beings—and also how courts should apply Thayerian deference to
capital punishment. For Perry, these are two independent inquiries
because the former speaks to what the morality of human rights
commands while the latter concerns the institutional role of
courts. Rather than imposing an edict on an issue of conscience
like capital punishment, the Supreme Court should apply Thayerian
deference to assess whether or not the legislative choice on making
capital punishment lawful is reasonable, says Perry. For Perry, a
court applying Thayerian deference could answer that inquiry in
either direction.

Perry applies similar logic to same-sex unions in Chapter 4, concluding
that it is unconstitutional for states to refuse to give the
equal protection of laws to homosexual partners. But unlike
capital punishment, upon which well-intentioned minds may disagree
about what is or is not reasonable, there is no doubt, for
Perry, that it is both unconstitutional and unreasonable to deny
equality to same-sex couples.

In Chapter 5, Perry finds it infinitely more difficult to explain what
the judiciary should do on abortion. And perhaps with reason,
because abortion concerns not only law and morality, but also
science and biology. Thayerian deference would require courts to
determine whether the legislative choice to prohibit abortion was
reasonable—a choice that courts could justifiably reach on both
sides, suggests Perry.

Chapter 6 closes with a strong case for Thayerian deference. Perry
concedes that judges do indeed have a robust role to play in contested
constitutional questions but that role is neither to decide
right from wrong, nor is it to preempt democratic deliberation on
matters of conscience. It is instead to ensure that legislators act reasonably
in giving voice to the wishes of citizens, who, for Perry, constitute
the ultimate political sovereign whose will must be done.

Taking a larger view of Perry’s work, one thing is clear: the academic
community has paid Perry the greatest possible compliment
by forming lofty expectations for his scholarship. Perry’s latest
book does not disappoint.
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